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ABSTRACT

International investment plays an indispensable part in the economic development of most coun-
tries in the world. Not only does it ensure huge and stable capital flows, but it also creates jobs and
transfers advanced technology to host countries. Nevertheless, in that process, investment-related
disputes are inevitable and it is impossible not to mention the Investor-State dispute because of
the unequal status of the two disputing parties. As a consequence, the Investor-State Dispute Set-
tlement (ISDS) mechanism was born to resolve this particular type of dispute as well as protect
the interests of foreign investors, who are always considered to be the subordinate party. This arti-
cle mainly aims to study the ISDS mechanism in the European Union - Vietnam Free Trade Agree-
ment (EVFTA) in a comparative relationship with the Comprehensive and Progressive Agreement
for Trans-Pacific Partnership (CPTPP). The authors collect, summarize, compare and analyze data
from trustworthy sources and conducts the in-depth interviews with the experienced experts in
law, dispute settlement and international integration. The findings show that the ISDS mechanism
is basically quite similar in EVFTA and CPTPP. However, there are still notable differences in these
two new generation free trade agreements in terms of the scope of application, dispute settlement
agency and suit procedures. In addition, the study also highlights the situation of widespread ap-
plication of the mechanism worldwide in the period 1987-2020. Besides, the difficulties and chal-
lenges that Vietnam has to face in the context of ISDS-related disputes are expected to increase in
the coming time are pointed out. From the analysis, a number of implications are proposed for the
state and businesses with the desire to minimize the disputes or damage caused by the disputes.
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INTRODUCTION

The ever-expanding economic integration process re-
quires trade agreements to be committed at a more
extensive level resulting in the inescapable existence
of the new generation FTAs. The term “new gener-
ation” here is completely relative, used to talk about
FTAs that are comprehensive, breakthrough, beyond
the framework of free trade in goods, are negotiated
and signed at a time when international trade has pro-
found changes®. The two prominent agreements that
Vietnam has recently joined are EVFTA (effective on
August 1, 2020) and CPTPP (effective on January 14,
2019) with an unprecedented level of comprehensive
commitment, notably in the investment sector.

Although international investment plays a key part in
the economy, foreign investors often face certain dis-
advantages due to their inferior status, thus not pos-
sessing equal bargaining power with the state>. Such
situations lead to the fact that international invest-
ment activities involve considerable risks like direct or
indirect expropriation, violation in legitimate rights,
loss of money invested caused by administrative pol-

icy. OECD stated in a paper that ISDS is a fundamen-
tal element of States efforts to reinforce the credibil-
ity of the commitments they make in their interna-
tional investment agreement. If a State is found to be
in breach of its treaty obligations, the harmed investor
can receive monetary compensation or perhaps other
forms of redress>. It means that ISDS is a procedural
mechanism giving foreign investors the right to sue
the host countries in case that states violate a standard
granted under the treaty.

During the development process since 1950, ISDS has
proved its leading role in handling investor-state con-
flicts. Basing on a recent statistic from the official
website of the United Nation Conference on Trade
and Development (UNCTAD), 124 countries and one
economic grouping are known to have been respon-
dents to one or more ISDS claims. However, the for-
eign investment regime has been subject to an in-
creasing volume of criticism from the public. In that
context, EU proposed a brand-new model for ISDS
system called Investment Tribunal Court (ITC) with
an aim at addressing matters of the traditional one.
The inclusion but yet tested ITC in the EVFTA has
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gained great attention from scholars and research the
world over*. It is believed that doing business in Viet-
nam will also become easier for European companies:
They will now be able to invest and pitch for govern-
ment contracts with equal chances to their local com-
petitors®. Despite the high standards on the obliga-
tion to protect foreign investors, legal framework of
Vietnam still has certain limitations and lack of pro-
visions preventing and regulating investor-state dis-
putes. Therefore, it is necessary to study the ISDS
mechanism under the EVFTA.

Through the topic “ISDS mechanism under the
EVFTA: Comparison with the CPTPP and impli-
cations for Vietnam’, the authors hope to provide
beneficial information about ISDS mechanism under
the EVFTA and denote the fundamental differences
of this mechanism under these two New-generation
FTAs, thereby, contributing specific implications and
recommending possible solutions for Vietnam to pre-
pare and prevent dispute between the investors and
the State, or to resolve them in an economic and ef-
fective manner if existed.

LITERATURE REVIEW

Research about ISDS mechanism

Both foreign and domestic studies have expressed a
strong interest in the ISDS mechanism regarding its
history and development. Abbott and et al. (2014),
Gauthier (2015) and Reddie (2017) study the char-
acteristics, the growth and impacts of ISDS on the
world -8,
State dispute settlement cases: Facts and Figures
2020” by the UNCTAD has drawn an adequate pic-
ture about the application of ISDS in 2020, including

Specially, the publication of “Investor-

the recent trends as well as arbitration award in spe-
cific cases”. Most of these works use secondary data
collection and case-study to assess the impacts of the
mechanism’s impacts.

Furthermore, a lot of research evaluates effectiveness
as well as criticisms related to ISDS and make sug-
gestions to improve this mechanism. Alvarez, et al.
(2017) analyzes the validity of some of the most often-
heard criticism against ISDS and calls for a rational
and balanced debate based on facts with a view to im-
proving this system '°. Through the analysis of cases,
Charris Benedetti (2019) claimed that the current
ISDS is far from ideal '!. Accordingly, far-reaching re-
forms in the pursuit for consistency, impartiality and
transparency are required in order to strengthen the
system’s legitimacy. Kaufmann-Kohler and Potesta
(2020) analyze the possible role which national courts
could play in the main reform scenarios which states
are currently considering 2.
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Research about ISDS under the EVFTA

Most studies come from Vietnamese authors such
as Nguyen Phuong Linh (2018), Tran Thi Hai An
(2020) and focus on the compatibility between the
ISDS mechanism under EVFTA and Vietnam legal
framework !4, Based on the analysis of the limita-
tions of the legal system, these scholars propose some
recommendations for Vietnam to improve the cur-
rent situation. The World Bank (2020) also provides
a big picture of Vietnam implementing the EVFTA
including economic and distributional impacts, le-
gal gap assessment for Vietnam’s implementation and
key implementation issues especially in the context of
COVID-19". Besides, in “ISDS Reform & The EU-
Vietnam Free Trade Agreement: Challenge Accepted!”
published online in 2021, Nguyen Manh Dzung and
Dang Vu Minh Ha has evaluated the EVFTA’s regime
for resolving the conflicts and determined possible
factors influencing the effectiveness of ISDS mecha-
nism under EVFTA 1.

Research about ISDS under the CPTPP

The ISDS in the CPTPP has received lots of atten-
tion from scholars around the world. The writers fo-
cus on analyzing the mechanism in the perspectives
from the countries with potential to play a greater role
in shaping international investment law such as New
Zealand, Australia and Japan. Specifically, Ashley
Chandler (2018) argues that regardless of stated po-
sitions on ISDS, it remains simply one of many tools
in the trade negotiator’s toolbox, subject to compro-
mise and concession when convenient!”. Aoki and
Teo (2021) set out an overview of the CPTPP, its ISDS
provisions and comments on the CPTPP’s future '8.

Also a member of the agreement, Vietnam has be-
come the object of domestic research. VCCI (2018)
summarizes the core contents of the CPTPP and has
straightforwardly explained the ISDS commitments
with initial assessments of the impact on Contracting
States '°. Vu Kim Ngan (2021) presents an overview of
Vietnam’s international investment disputes, analyzes
the points to be noted?’. Le Duc Ngoc (2021) pro-
vides analysis of some differences as well as shortcom-
ings in the dispute settlement mechanism between
CPTPP, EVIPA and the law on PPP2!. These works
use secondary data collection, comparative law and
case-study to shed light on research issues and then
makes some recommendations for Vietnam to proac-
tively respond to international investment disputes.

To sum up, there is abundant research, both domestic
and international, relevant to the ISDS mechanism in
general as well as its emergence in EVFTA or CPTPP
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through the years. The above papers has strongly em-
phasize on specific cases rather than making compar-
ison between such mechanism in the EVFTA and the
CPTPP. As a result, to some extent, they are inca-
pable of providing a comprehesive and insightful pic-
ture about ISDS system in current FTAs that Vietnam
has successfully negotiated and signed. Inheriting the
useful scientific results in the above studies, this paper
is going to focusing on ISDS comparative relationship
between the two agreements which appears to be lim-
ited.

RESEARCH METHODOLOGY

Secondary data collection

The paper makes use of secondary data sources such
as books, newspapers, magazines and postings on
the domestic and foreign websites. The data used
are highly authentic information, collected from rep-
utable sources such as world-scale organizations and
Government Agencies in Vietnam. In addition, the
thesis also uses quotations from Vietnamese represen-
tatives in meetings such as the discussions with EU

representatives and member countries.

In-depth interview

The authors carried out interviews with Ms. Nguyen
Tran Dieu My (Specialist at Ho Chi Minh City Centre
of International Integration Support), Mr. Pham Van
Chat (Senior lecturer, Arbitrator at Vietnam Interna-
tional Arbitration Centre - VIAC), Mr. Nguyen Cong
Phu (Arbitrator at VIAC, Former Deputy Chief Judge
of the Economic Court of People’s Court in Ho Chi
Minh City) who are knowledgeable about the dispute
settlement in international trade. Their valuable opin-
ions have been applied into the analysis to point out
the compatibility between the ISDS regulations under
the EVFTA and Vietnamese law, the disadvantages of
domestic investors and solutions to improve the situ-

ation.

Comparative law

This method involves some essential and vital com-
parison between relevant law sources. Especially, the
comparison between the EVFTA and the CPTPP re-
garding ISDS regulations is conducted to draw out a
contrast picture. Furthermore, the similarities and
differences with international laws are also analyzed
to assess compatibility and current status of Viet-

namese legal system.

Case-study

This method is about selecting typical cases relating to
the investor-state disputes in the world. These sources
are mainly the official database system of the UNC-
TAD. The writers then study the cases carefully, which
involves reviewing the case abstract, determining the
Art. being applied, commenting on the final award
brought by the court or arbitration center, and dis-
cussing to come up with suggestions for Vietnam to
prepare or deal with the same situations in the future.

RESULTS AND DISCUSSION
Application of ISDS in the world

The history has witnessed a dramatic increase in the
number of lawsuits applied ISDS mechanism. By the
end of 2020, the cumulative figure for known treaty-
based arbitration had reached 1104 including 354
pending cases, 740 concluded cases and 10 unknown
cases?2. To be more specific, in the period 1987-1997,
the count of disputes was relatively small, particularly
no cases being recorded from 1988 to 1992. Since
1996, the ISDS disputes had regularly raised before
declining to 27 cases in 2006, a drop of 13 conflicts
compared to that in 2005. Afterward, despite expe-
riencing some fluctuations, the number of trials un-
der ISDS mechanism had a tendency to grow and sur-
prisingly achieved the peak in 2015 and 2018 with 86
lawsuits noted. Despite the slight reduction in follow-
ing years, it is worth recognizing the escalation in the
scope of ISDS.

On the basi of newly revealed information by UNC-
TAD as being shown in Figure 1, 274 concluded cases
were decided in favor of the State, and 212 cases were
decided in favor of the investor, with monetary com-
pensation awarded. At the same time, 148 cases were
settled while the remaining proceedings were either
discontinued or the tribunal found a treaty breach
but did not award monetary compensation. From the
above analysis, it could be concluded that the win-
ning ratio is rather equivalently shared by the for-
eign investors and the hosting countries. In addi-
tion, most frequent home States come from developed
countries with huge investment capital as the United
States, Netherlands, United Kingdom. In contrast,
most frequent respondent States of claimants are de-
prived from nations with lower level of economic de-
velopment as Mexico, Egypt, Argentina, Bolivarian
Republic of Venezuela, etc. Vietnam has been also
involved in 8 ISDS cases as a respondent (2 pending
cases, 1 settled by parties outside the court, 1 being
discontinued, 3 cases decided in favor of Vietnam,
and 1 case decided in favor of claimant).
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Figure 1: Trends in known treaty-based ISDS cases, 1987 - 2020 (Source: UNCTAD, ISDS Navigator)

Comparison of the ISDS mechanism under
the EVFTA and the CPTPP

In terms of scope of application

Scope of application under the EVFTA

Foreign investors legitimately initiate a lawsuit un-
der ISDS mechanism under three circumstances: (1)
breach of the Investment Protection in Chapter 2; (2)
cause loss or damage to the claimant; (3) bring claim
on behalf of a locally established company owned or
controlled by the claimant. On the other hand, the
foreign investors will not be given the permission to
prosecute the host state goverment when its invest-
ment has been considered “fraudulent misrepresenta-
tion, concealment, corruption or conduct amounting
to an abuse of process” (Clause 2, Art. 3.27). In addi-
tion, a case related to debt restructuring of the State
will also be adjusted according to regulation under
ISDS mechanism together with terms in the Annex
5 ( Public Debt). In case there is no other agreement,
investor shall be deemed as “claimant” either: acting
by himself, satisfying specific conditions regulated in
subparagraph 1(b) of Art. 2.1 or acting on behalf of
“locally established company” owned or controlled by
that investor. The claim submitted shall be related to
dispute between Contracting state and citizen of other
Contracting State as stipulated in Art. 25 of ICSID

Convention.

Scope of application under the CPTPP

Chapter 9 (Investment) of the CPTPP sets a side Sec-
tion B stipulating the ISDS mechanism. Art. 9.19,
Clause 1 defines that in case an investment dispute
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cannot be resolved within six months from the receipt
by the respondent of a written request for consulta-
tions, a foreign investor has the right to bring claim
against the hosting government in case:

o The respondent has violated commitments
about obligation under Section A, an investment
authorization, an investment agreement; and

o The claimant has incurred loss or damage caus-
ing by such violation.

In addition, although this mechanism is obviously ap-
plied to all Contracting State of the CPTPP, excep-
tional cases still exist under particular agreements.
Taking Vietnam and New Zealand as a typical exam-
ple, there is a bilateral letter between two countries
stipulating that they will not use such kind of mech-
anism in resolving Investor-State disputes. In case
there is a conflict, foreign investors and hosting gov-
ernment take advantage of amicable alternative reso-
lution including negotiation and consultation. Even
if these resolutions do not work within 6 months, the
investors shall receive approval from the hosting state
before initiating a lawsuit under ISDS clauses, which
prevents the automatic application of this mechanism.

Comparison and analysis

Depriving from the above findings, it can be con-
cluded that the scope of ISDS under the EVFTA and
the CPTPP is basically based on three typical inter-
national investment protections: National Treatment
(NT), Fair and Equitable Treatment (FET) and Most
Favored-Nation Treatment (MFN). Once the State
breaches these regulations, the foreign investors are
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entitled to make use of ISDS mechanism for proceed-
ing. However, the scope under the EVFTA is consid-
ered to be narrower than that of the CPTPP. In par-
ticular, while violation is examined through the en-
tire agreement under the CPTPP, it is limited to In-
vestment Protection Chapter under the EVFTA. Fur-
thermore, it is worth noting that FET provisions in
the EU-Vietnam FTAs are explained in more detailed
manner including the concretization of violated ac-
tions.

In terms of dispute settlement agency
Dispute settlement agency under the EVFTA

Unlike the two popular types of arbitration for ISDS
namely institutional arbitration and ad hoc arbitra-
tion, great public attention is drawn into a brand-
new permanent investment court system, which the
EU Commission has been experimentally applied to
their recently trade deals: TTIP with the US, CETA
with Canada and EVIPA with Vietnam. Regarding
to the ITS under the EVIPA, it is a two-tier stand-
ing panel, including the first instance Tribunal and
the Appeal Tribunal. ITS is expected to improve cer-
tain limitations of traditional arbitration-based sys-
tem, increase transparency, accountability and impar-
tiality, thus contributing to promote greater quality
and consistency across decisions 3.

Based on regulations under the Sub-section 4 of the
EVIPA, upon the entry into force, a Tribunal will be
founded by the Committee, which includes 9 Mem-
bers (regarding Tribunal) or 6 members (regarding
Of which, such Members shall
be divided into three independent nationalities: one

Appeal Tribunal).

third of the members shall be nationals of a Member
State of the Union; one third of the members shall be
nationals of Vietnam and the remaining shall be na-
tionals of the third countries. The Committee is enti-
tled to adjust the number of members of the Tribunal
by multiples of three, provided that maintaining the
balance of nationality (Art. 3.38, paragraph 2). Tri-
bunal’s members shall work in four-year term with
once renewable. However, the term of 5/9 members
(regarding Tribunal) and 3/6 members (regarding Ap-
peal Tribunal) appointed immediately after the date of
entry into force of the EVIPA shall be extended to six
years by lot.

Within 90 days from submitting of a claim, the divi-
sion shall be created upon the appointment of the Tri-
bunals President on a rotation basis. However, un-
der specific situation, when there is agreement of dis-
puting parties, the case can be heard through a sole
member of the Tribunal, whose nationality belongs

to a third country. It is required that the respondent
should “give sympathetic consideration of such re-
quest” from the claimant, particularly in case either
claimant is SMEs or claimed compensations are rela-
tively low. Consensus shall be considered as the first
priority of division of the Tribunal when making any
decision. If consensus cannot be reached, the issue
will be handled by majority vote, the members” opin-
ions are undisclosed.

In terms of cost and fees, the permanent court sys-
tem under the EVIPA requires that Tribunal’s mem-
bers shall be available at all times and stay abreast
of dispute settlement activities. As a result, to en-
sure their availability, these members will be paid a
fixed monthly retainer fee decided by the Commit-
tee. Regarding to the President and Vice-President of
the Tribunal, they also receive daily fee for each work-
ing day of fulfilling their functions. Disputing parties
shall take the responsibility of paying such defined fee
based on the level of work progress. In case one party
fails to pay the retainer fees, the other party may be
elected to pay instead, thus having the right to ask for
appropriate interest on the amount payable.

Dispute settlement agency under the CPTPP

Investment disputes will be settled at an indepen-
dent international Arbitration. The determination of
arbitration will be carried out based on the follow-
ing principles: ICSID Convention (including ICSID
Rules of Procedure for Arbitration Proceedings and
ICSID Additional Facility Rules) if either side or both
sides are members of the ICSID Convention; UNCI-
TRAL Arbitration Rules; Any other arbitral institu-
tion and arbitration rules upon agreement of both dis-
puting parties.

If there are no other agreements between parties, the
tribunal shall involve three arbitrators. Of which, one
arbitrator shall be appointed by each party and the
third, who serves as a presiding arbitrator, will be de-
termined based on agreement of claimant and respon-
dent. In case there is failure to constitute the tribunal
within 75 days after the submission of claim to arbi-
trator, the Secretary-General shall be in charge of de-
ciding the arbitrators. Both the disputing parties and
the Secretary-General are required to take the exper-
tise and relevant experience of arbitrators into great
consideration. In addition, Art. 9.29, clause 3 stipu-
lates that regarding to the award costs and attorney’s
fees incurred with arbitral proceedings, the tribunal
shall determine how and whom will pay with respect
to arbitration rules.
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Table 1: Fundamental differences of the dispute settlement agency under EVFTA and the CPTPP

Criteria

Dispute settlement agency

Number of Arbitrators

Arbitrators’ determination

Requirement for arbitra-
tors

Cost

EVFTA

-Permanent Investment Court.
-Include 2 tiers court: tribunal and appeal tri-
bunal.

-Usually 9 arbitrators (Tribunal).

-Usually 6 arbitrators (Appeal tribunal).

-The Committee can adjust the numbers of tri-
bunal by multiples of three.

-Work in four-year term.

-Appointed by competent authority.

-Detailed standards for tribunal members re-
garding the nationality, the expertise, experi-

ence and independence.

-Fixed salary for members of tribunal paid by

CPTPP

-Independent International Arbitra-
tion.
-Only one tier jurisdiction.

-Usually 3 arbitrators.

-Decided basing on party autonomy.

-Not concretize the standards for arbi-
trators regarding the expertise and ex-

perience.

-Attorney’s fee paid by disputing par-

the Committee.

ties.

-Proceeding’s fee paid by disputing parties.

Tribunal award -Provisional award

-Final award

-Only final award

(Source: Compiled by the authors)

Comparison and analysis

It is concluded from the above findings that the dis-
pute settlement unit in the EVFTA is totally different
from that of the CPTPP. Such major discrepancies are
summarized in Table 1.

In terms of suit procedures

Suit procedures under the EVFTA

The EVIPA stipulates four methods for resolving a dis-
pute between a foreign investor and the State, includ-
ing: negotiation, mediation, consultation and ICS. Of
which, the Art. 3.29 specifies that dispute shall be
handled amicably through negotiations or mediation
before submitting a request for consultations. Such
methods of settlement could be agreed at any time,
even after the initiating of proceedings.

By mediation

At any time in the process of dispute resolution, dis-
puting parties can request the settlement of disputes
by mediation. EVIPA mediation procedure is pro-
vided for in Chapter 3, Section B, Sub-section 2, Art.
3.31 and the Annex 10 called Mediation Mechanism
for Disputes between Investors and Parties. In case
disputing parties have recourse to mediation, they
may agree on the appointment of a mediator within
15 working days from the receipt of the reply to the re-
quest. The chosen mediator may come from either the
Members of the Tribunal in accordance with Art. 3.38
or Members of the Appeal Tribunal pursuant to Art.

3110

3.39 (Appeal Tribunal). In case parties cannot agree
on the choice of a mediator within the time frame de-
fined, Members of the Tribunal will be appointed as
mediator by the President of the Tribunal. Based on
the Art. 3.31, Clause 5, during the mediation pro-
cess, the time lines of all other proceedings specified in
paragraphs 2 and 5 of Art. 3.30 (Consultations), para-
graph 6 of Art. 3.53 (Provisional Award) and para-
graph 5 of Art. 3.54 (Appeal Procedure) shall be sus-
pended until the process comes to an end. Mediation
results will be implemented by the parties without any
compulsory enforcement mechanism.

By consultation

Consultation is a compulsory step in resolving ISDS
cases under EVIPA, before conducting proceedings at
ITC. In case conflicts could not be resolved through
Amicable Resolution in Art. 3.29, a claimant shall
send a request for consultations to the respondent.
Art. 3.30, Clause 2 stipulates that the submission of
the consultation case shall be carried out within three
years since the date on which the claimant first ac-
quired or should have first acquired of the measures
alleged to be in breach of the provisions of the Invest-
ment Protection Chapter as well as incurred loss and
damages; otherwise two years of the date on which the
claimant, or the locally established company, termi-
nates the lawsuit before a tribunal or court pursuant
to domestic law. However, in no case does the per-
missible time exceed 7 years. Unless otherwise agreed,
the consultations will implemented within 60 days of
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submitting the claim for consultations. In addition,
within 18 months from the date of sending the appli-
cation for consultation, the claimant will be consid-
ered as withdrawing from the proceedings if he fails to
submit a claim in accordance with the Art. 3.33. Such
regulation will not be applied to the circumstance in
which the claimant can prove that his failure to submit
a claim is because of claimant’s inability to act causing
by deliberate behaviors taken by the related parties.
At the same time, if disputing parties don’t have other
commitments, consultation will be taken place in the
territory of the involved subject. In details, it shall be:
Hanoi if the consultation related to measures of Viet-
nam; Brussels if the consultations related to measure
of the Union; may be the capital of EU’s Member State
if the claim concerning exclusively measure of these
states. With the presence of the small and medium-
enterprise (SMEs), videoconference or other equiva-
lent means shall also be utilized.

Suit procedures under the CPTPP

When an investment conflict occurs, disputing par-
ties should take advantage of the consultation and ne-
gotiation for resolution. In the event that the dispute
could not be solved within six months, the claimant
can submit the claim to the tribunal. Proceedings
for initiating ISDS lawsuit are divided into four main
phases: submission of claims, parties’ consent to arbi-
tration, arbitrators’ selection, conducting dispute res-
olution and rendering final award (Chapter 19, Sec-
tion B, Art. 9.18).

In the first period, the claimant can submit claim to
arbitration at least 90 days after sending the notice
of intent (NOI) to the respondent. It will be consid-
ered as being invalid if claim submission is carried
out more than 3 years and 6 months from the date, in
which the claimant knows about the violation causing
its loss and damage. Regarding Vietnam, the govern-
ment has made its reservation on this issue. Therefore,
the foreign investors shall not be permitted to com-
mence a lawsuit under the ISDS if they have already
used the administrative complaint procedure or initi-
ated a lawsuit under Vietnamese Court.

In the second phase, it is required that both disputing
parties show their consent for submission of a com-
plaint to arbitration as prescribed. The consent has
to satisfy the requirement of: “Chapter II of the IC-
SID Convention (Jurisdiction of the Centre) and the
ICSID Additional Facility Rules for Written consent
of the parties to the dispute; Art. II of the New York
Convention for an agreement in writing; Art. I of the
Inter-American Convention for an agreement.”

In the third stage, the selection of arbitrators is im-
plemented basing on the party autonomy. Regard-
ing members of the Tribunal (usually 3 arbitrators),
one arbitrator will be chosen by each parties and the
third, who serves as a presiding arbitrator, will be de-
termined upon the agreement of the claimant and re-
spondent.

The final phase, conducting disputing resolution and
rendering an award is taken place. One highlight
point of the ISDS under the CPTPP is that it adds reg-
ulations of transparency of arbitral proceedings into
Art. 9.24. Documentation including NOI, NOA, and
transcripts of hearings of the tribunal, memorials and
briefs submitted to the tribunal, awards and decisions
of the tribunal will be made available to public.

Comparison and analysis

Regarding to similarities of suit procedure of ISDS
case under the EVFTA and the CPTPP, these two
New-generation FTAs stipulate that negotiation and
consultation is compulsory step. In case of any dis-
putes, parties have to seek way for solving through al-
ternative dispute resolution before submitting a claim
to the tribunal.
the tension between parties, helping them to clarify

This rule contributes to reducing

conflict’s causes and considering whether they should
bring claim to the panel. If the case is successfully set-
tled through such alternative methods, not only in-
vestment relations will be maintained but both sides
also save time and huge fee for arbitrations. How-
ever, it is worth noting that the orders and procedures
for negotiation and consultation under the CPTPP are
not specified as clearly as that under the EVFTA.

In terms of the difference, under the CPTPP, ISDS
cases only go through first instance tribunal. In the
event of a need for consideration of an award, dis-
puting parties have no other choices, instead of reply-
ing on the arbitrators. However, the ITS under the
EVFTA allows the trial to be conducted under two
tiers of jurisdiction (Tribunal and Appeal Tribunal).
Moreover, members of the Tribunal and Appeal Tri-
bunal are completely independent, making decisions
and awards are considered being more objective and
accurate.

Overall assessment of the ISDS mechanism
under the EVFTA

Specific scope of application

Scope of application of the ISDS under the EVFTA
is clearer and more specific. At the same time, with
the Anti-Circumvention Art. , such agreement con-
tributes to preventing unreasonable claims from in-
vestors, with a sole purpose of ganing compensations.
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Another worth considering point is the concretiza-
tion of Fair and Equadate treatment provision un-
der the EVFTA. In the past, traditional FTAs mention
cursorily about this term, leading to an ongoing de-
bate about the exact scope of fair and equitable treat-
ment standard in interntional law. As a consequence,
multinational companies make use of this loophole to
bring claim against hosting nations concerning mea-
sures taken to protect public health as well as environ-
ment. A typical example is the case between Phillip
Morris and Uruguay. In particular, the claimant sued
Uruguay for anti-smoking legislation, namely the Sin-
gle Presentation Requirement and 80/80 Regulation,
which devaluates its cigarette trademarks and invest-
ments. Philip Morris stated that those two measures
were arbitrary due to failure to serve a public purpose
but causing substantial harm, thus breaching FET’s
standard. On the contrary, Uruguay counter-argued
that its policy was implemented in good faith, in a
non-discriminatory manner and connected with the
state’s public health objectives. Therefore, to limit
possible disputes regarding this issue, the EVFTA
has provide detailed scope of of FET standards and
pointed out specific measures, which is considered as
breaching this obligation. With the aforementioned
highlights. This has narrowed the range of situation
in which investors can resort to ISDS.

Improving the consistency, objectivity and
accuracy of the arbitral decisions

One of major criticisms against the traditional ISDS
mechanism is the inconsistency in outcomes that it
promotes. An obvious example of this shortcoming
is the arbitration’s assessment of the foreign exchange
policy of Argentina’s government in the early 2000s.
To be more specific, during the financial crisis 0of 2001,
when its economy was in complete stagnation and ex-
change rate was fixed at one U.S dollar per Argen-
tine peso, Argentina’s government had issued Corral-
ito measures to limit foreign investors’ withdrawal of
foreign currency. Besides that, economic emergency
law was also sanctioned in 2002, allowing the presi-
dent to influence the exchange rate, set the price of
taxes and tariffs as well as turn debts in US dollars into
debts in Argentina peso. Unfortunately, many US in-
vestors brought claim against the Argentina for vio-
lating the BIT between those two countries. Regard-
ing three cases namely CMS Gas Transmission Com-
pany v. The Republic of Argentina, Sempra Energy
International v. The Argentine Republic, Enron Cor-
poration and Ponderosa Assets, L.P. v. Argentine Re-
public, the tribunal hold the opinion that the Corral-
ito and economic emergency had violated investment
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commitments even though such measures were used
to resolve financial crisis. However, the situation be-
came completely different in two lawsuits: LG&E En-
ergy Corp., LG&E Capital Corp., and LG&E Interna-
tional, Inc. v. Argentine Republic and; Continental
Casualty Company v. The Argentine Republic. The
tribunal argued that the above measures were neces-
sary to protect the nation’s essential interests. This in-
consistency had created suspicion in the community
about the award rendering.

To solve this drawback, ITC was born as a one stop
shop solving all disputes arising out of the instru-
ments. The stability and systematic of the awards
will help disputing parties in predicting future cases
as well as making basic foundation for the govern-
ment to issue decisions and policies. Besides, it re-
inforces public awareness and legitimacy of ISDS and
contributes to increase the efficiency of ISDS mech-
nism when disputing parties can assess the cost and
expected outcome of disputes?*.

Improving the transparency

EVFTA promotes transparency in ISDS procedures.
All documentation sent to investment court (if not
include the confidential information) shall be made
available for the community and the entire tribunal
hearing shall open to the public except for those that
are secret and protected under defined agreement.
Such regulations are established on the basis of UNCI-
TRAL Transparency Rules in Treaty-based Investor-
State Arbitration. A noteworthy point is that it has de-
veloped beyond UNCITRALs requirements to extend
the obligation to publish pre-trial documents such as
the notice of intent, the request for consultations, to
name but two. Moreover, upon its own initiative or
request from any person after consulting with disput-
ing parties, the tribunal is entitled to public other re-
lated documentation.

Saving cost

The cost serves as a major concern for both disput-
ing parties, especially the SMEs. Regarding state’s
perspective, even if winning the case, the claimant is
requested to pay a great deal of money on lawyers
and arbitrators fee, laying financial burden on na-
tional budget and preventing the use of those funds
for other urgent needs. ISDS mechanism under the
EVFTA is assessed more economically for disputing
parties, with arbitration fee lower than that of interna-
tional practice thanks to the fixed monthly salary pay-
ment and determined period of proceedings. Besides,
EVFTA obliges disputing parties to conduct amicable
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dispute resolution as negotiations and consultations
before submitting claims to the tribunal. This serves
as an effective tool to minimize dispute costs.

Supporting small and medium enterprises

ISDS mechaism pays considerable attention to small
and medium enterprises (SMEs), which account for
highest percentage in Vietnam. Small and micro en-
terprises accounted for 67.2% of enterprises nation-
wide as of December 31, 2019%°. Online negotiation
is recommended in case of disputes between SMEs
and hosting countries helping these enterprises save
huge costs for development goals. EVFTA also stip-
ulates good faith of hosting nations under circum-
stances when claimant is SME or compensation is
rather low at Sub-section 4, Art. 3.38, Clause 9: “The
respondent shall give sympathetic consideration to
such a request from the claimant, in particular where
the claimant is a small or medium-sized enterprises or
the compensation or damages claimed are relatively
low” In addtion, regulation on conduct of proceed-
ings changes a few points to suit the capabilities of the
small-sized business, such as allowing to reduce the
number of members in division hearing the case from
3 to 1 arbitrator: “The disputing parties may agree that
a case be heard by a sole Member who is a national of
a third country, to be selected by the President of the
Tribunal” In general, SMEs have received certain le-
gal protection and raised their position in negotiating
investment with hosting countries under the EVFTA.

CONCLUSION AND IMPLICATION
FOR VIETNAM

Conclusion

After examining the application of ISDS in the world
and the basic content relating to ISDS mechanism, the
research analyzes the specific regulations of ISDS un-
der the EVFTA and then compares it with that un-
der the CPTPP. Accordingly, there are three funda-
mental differences in ISDS mechanism between two
mentioned agreements in terms of the scope of appli-
cation, dispute settlement agency and suit procedure.
As an outstanding new generation FTA which Viet-
nam has participated in, EVFTA represents the supe-
riority of detail in each regulation, specially the con-
sistency, objectivity and accuracy of the arbitral de-
cisions as well as the guarantee of the interests of the
SMEs.

From the above analysis, three main issues have been
drawn: (1) the increasing in the number of ISDS cases
under the EVFTA in Vietnam in the future; (2) the

limitations in Vietnamese legal framework regarding
ISDS commitments; (3) certain disadvantages facing
by domestic investors. Therefrom, three major pro-
posals have been made to improve the current sit-
uation: (1) Perfecting Vietnamese legal framework;
(2) Establishing the State Coordination and Response
System for International Investment Dispute; (3) Sup-
porting domestic investors. It is expected that this
study will provide valuable information regarding the
ISDS mechanism in the EVFTA and serve as a helpful
reference for our state and businesses as well as more
extensive research.

Implication for Vietnam

Since the renovation from a centrally planned econ-
omy to a market economy model, socialist orienta-
tion, management and regulation by the State, Viet-
nam has become a potential destination for foreign
investors owing to political stability, abundant hu-
man resources with cheap labor costs. FDI capital
reached 20.38 billion USD, accounting for about a
quarter of total social investment and contributing
20.35% of GDP in 20192°. It is predicted by Mr.
Nguyen Cong Phu that the number of disputes arising
between the Vietnamese state and foreign investors
will increase sharply in the near future as a conse-
quence of three main reasons: favorable dispute set-
tlement mechanism, the increase in investment capi-
tal and the incompleteness of our country’s legal sys-
tem. In addition, the fact that the Covid-19 pan-
demic, lasting since the beginning of 2020, has not
shown signs of cooling down is also a major cause
affecting investment relations. The COVID-19 pan-
demic has resulted in intensified screening of foreign
investment for national security reasons as countries
strengthen their legal frameworks or introduce new
regimes. Furthermore, they employ FDI reviews to
protect other critical domestic businesses and tech-
nologies that may be particularly vulnerable to hostile
foreign takeovers?’. As a result, disputes are expected
to increase and Vietnam needs to prepare a response
scenario for this issue.

Perfecting Vietnamese legal framework

To be compatible with commitments in the EVFTA
regarding investment as well as investment protec-
tion, there are certain limitations on domestic regu-
lations about ISDS mechanism. Especially, as a mat-
ter of fact, the EVFTA pays considerable attention to
FET, which serves as a major tool for foreign investors
to bring claim against the local authorities. How-
ever, at present, Vietnamese official documents guid-
ing the implementation of ISDS mechanism under the
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EVFTA in general and direct regulations on FET in
particular are scattered in Code of Civil Procedures of
Vietnam or other legal documents concerning invest-
ment?®, As a result, Vietnamese government faces
with great difficulties in the process of implementing
its commitments under the EVFTA.

Regarding this matter, Ms. Nguyen Tran Dieu My
expressed: “During the investment process, even
when preparing to invest, but not necessarily having a
project, investors can sue the host country’s govern-
ment if they feel that there is a problem that is not
transparent, causing negative impacts for its business.
With such a wide scope plus the application of the cur-
rent investment decentralization mechanism in our
country, we face a high risk of being sued. To avoid
possible inadequacies, it requires the Vietnamese le-
gal system to be transparent, tight and synchronous
between stages, such as regulations on land and bid-
ding” Mr. Pham Van Chat stated that the agreements
in the CPTPP force Vietnam to amend and supple-
ment at least 7 current Laws along with Decrees, Cir-
culars and sub-law documents. As a result, the le-
gal system will be more synchronous, clear, transpar-
ent and feasible, helping to reduce disputes. At the
same time, the pressure to change management and
operating mechanisms and policies, business condi-
tions of enterprises, registration procedures, inspec-
tion, inspection, etc. will create an open, competitive,
healthy and equal business environment among eco-
nomic sectors.

Establishing the State Coordination and Re-
sponse System for International Investment
Dispute

ISDS mechanism under the EVFTA creates certain
pressure on Vietnamese economic, legal and social or-
ganizations including central state management, lo-
cal authorities, social security agencies, department of
customs as well as arbitration center because of high
requirements for protecting foreign investors’ rights,.
To meet the increasingly complex situations, it re-
quires these agencies to closely coordinate and sup-
port each other. On that basis, Mr. Nguyen Cong Phu
said that central state management shall strictly com-
ply with regulations on agreement, be cautious when
issuing economic policies as well as administrative de-
cisions. In case of existing proceedings, not only will
Vietnamese government have to pay huge money for
arbitration costs or even compensations, but it may
also reduce prestige, affecting business environment.
In addition, given the fact that managerial capacity of
local authorities still exists certain limitations, it is re-
quired that the state must pay considerable attention
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to supervising operations of these subordinate agen-
cies as well as guiding them behave in proper and con-
sistent manner. Beside that, on the grounds of cur-
rent investment decentralization mechanism, the lo-
cal authorities are given great power and have the au-
tonomy in licensing investing projects. In case of just
small error, ISDS cases may happen. Therefore, they
are required to gain expertise in certain field of eco-
nomic laws, usually update new regulations as well as
enhancing managertial capacity. In addition, EVFTA
sets high standard for tribunal’s member, regarding
their expertise, experience, ethic, independence as
well as autonomy. If Vietnamese arbitrators wish to
have the chance to handle ISDS cases, they must dra-
matically enhance their expertise in economic and
commercial issues, fluently using foreign languages in
lawsuits as well as learning valuable experience from
ISDS cases settled.

Supporting domestic investors

In essence, ISDS mechanism is used to protect the
rights of foreign investors, and thus attracting huge
capital inflow, with no exception under the EVFTA.
Unfortunately, such regulation contributes to reduc-
ing the protection for domestic investors. To be more
specific, local investors are not permitted to initiate
proceedings under ISDS system. In case of existing
conflicts with national government, they only seek to
resolve through filing a complaint directly with the
disputing parties or otherwise submitting a claim to
competent authorities. However, judgment issuing by
domestic courts are sometimes considered to be bi-
ased and lack of transparency due to their relation-
ship with the state management. On the contrary,
ISDS cases under the EVFTA are settled through in-
vestment court with high level of expertise, autonomy
as well as independence.

Protection layer for foreign investors is established
basing on three main principles named MEN, NT and
FET. These principles are concretized and enforced
directly under the EVFFA. In contrast, protection for
domestic firms is carried out basing on emotional cri-
teria such as ethnicity, localization rate or competi-
tiveness’s facilitation rather than international stan-
dards. This practice gradually becomes obsolete in in-
tegrated economy as nowadays and thus creating cer-
tain confusion as well as drawbacks. Moreover, as a
matter of fact, the competitiveness of EU investors
is much higher than the majority of Vietnamese in-
vestors. That possibility is further reinforced under
the protection of ISDS mechanism. As an inevitable
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consequence, local enterprises will face more diffi-
culties in operating business and implementing in-
vestment projects in their own territory. Domestic
investors, therefore, have to be more proactive. In
Ms. Dieu My’s opinion, Vietnamese enterprises in-
vesting abroad can also sue the management agen-
cies of those countries under ISDS. Therefore, this is
a mechanism that Vietnamese enterprises in general,
specifically those with business activities in foreign
countries, need to pay much attention. Only then will
they know how to protect their legitimate rights and
interests. In addition, their position on the negotiat-
ing table is also enhanced when they understand these
regulations./.
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Dau tu qudc té dong vai trd khong thé thi€u trong qué trinh phét trién kinh t€ clia hau hét céc
qudc gia trén thé gidi. N6 khong chi ddm bao dong vén khéng 16 va &n dinh ma con tao cong
an viéc lam va chuyén giao cong nghé tién tién cho nudc nhan dau tu. Tuy nhién viéc phat sinh
céc tranh chdp lién quan trong qua trinh dé 1a diéu khong thé tranh khaoi va khong thé khong ké
dén tranh chap gitta Nha nudc va nha dau tu nuéc ngoai bdi su khdng can bang vé dia vi ctia hai
bén. Chinh vi vy, co ché gidi quyét tranh chdp Nha nudc - Nha dau tu nudc ngoai (ISDS) da ra doi
nham gidi quyét loai tranh chdp dac thu nay cing nhu bao vé Igi ich clia nha dau tu nudc ngoai,
nhing ngudi luén dugc coi la cé dia vi thap hon. Bai viét nay nghién cliu co ché ISDS trong Hiép
dinh Thuong mai Ty do Viét Nam - Lién minh Chau Au (EVFTA) trong méi quan hé so sanh vai Hiép
dinh D&i tac Toan dién va Tién bo xuyén Thai Binh Duong (CPTPP). Cac tac gia da thu thap, tdng
hop, so sanh, phan tich di liéu t&r cac nguén dang tin cay va phong van sau cac chuyén gia co kinh
nghiém trong linh vuc phap luat, gidi quyét tranh chdp va hoi nhap quéc té. Két qua cho thédy co
ché ISDS gitta hai hiép dinh vé ca ban co nhiéu diém tuong dong. Tuy nhién, van cé nhiing diém
khac biét dang chu y vé pham vi ap dung, co quan gidi quyét tranh chap va thd tuc khai kién. Bén
canh do, nghién cliu cing phan tich tinh hinh ap dung co ché trén thé gisi giai doan 1987-2020
va néu rd6 nhimg kho khan, thach thiic ma Viét Nam phai déi mét trong béi canh tranh chap lién
quan dén ISDS du kién sé gia tang trong thdi gian t6i. T nhiing phan tich trén, cac tac gid da dua
ra mot s6 dé xuat doi vai Nha nudc va cac doanh nghiép véi mong mudn giam thiéu tranh chap
hoac thiét hai do tranh chédp gay ra.
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