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Quyén lua chon toa an giai quyét tranh chap hop déng theo mau
¢6 thoéa thuan trong tai ctia ngudi tiéu dung va van dé can thiét
hay khong can thiét ban hanh an 1é s6 42/2021/AL
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TOM TAT

Bai viét nay trinh bay va phan tich vé quyén Ilua chon Toa an giai quyét tranh chap clia ngudi tiéu
dung trong trudng hop hop dong theo méu cé thoa thuan trong tai cng nhu quy dinh vé an 1é tai
Viét Nam. Bén canh do, bai viét con binh luan néi dung clia gidi phap phap ly dugc dua ra trong én
lé s6 42/2021/AL dugc Hoi déng Tham phan Toa an nhan dan téi cao thong qua ngay 24/02/2021
va dugc cong bo theo Quyét dinh s6 42/QB-CA ngay 12/3/2021 clia Chanh an Toa an nhan dan toi
cao. Trén ca s& phan tich ndi dung an 1é s6 42/2021/AL, bai viét dua ra nhan dinh vé su can thiét
hay khéng can thiét ban hanh va y nghia ctia an 1& nay. Theo dé, ca Luat Bao vé quyén lgi ngudi tiéu
dung lan Luat Trong tai thuong mai ndm 2010 déu cong nhan mot nguyén tac chung, dé la néu
trong hgp déng theo mau c6 ghi nhan san diéu khoan trong tai thi ngudi tiéu dung dugc quyén
lua chon trong tai hodc Toa an dé khai kién bao vé quyén Igi hop phap clia minh. Viéc quy dinh
quyén lua chon trong tai hodc Toa an clia nguyén don la nguai tiéu dung trong truong hop nay la
can thiét, tién bd va pht hop véi thuc tién cudc séng nham bao vé quyén lgi chinh dang clia ngudi
tiéu dung An1é s8 42/2021/AL da khang dinh lai mot lan nia trong thuc tién xét xi quy dinh vé
quyén lua chon phuong thic gidi quyét tranh chap clia ngudi tiéu dung da duoc cac nha lam luat
ghinhan. Nhu vay, c6 thé thay rang, quyén lua chon Toa an cla ngu0| tiéu dung trong hop déng
theo méau co thda thuan trong tai da dugc phéap luat quy dinh 16 rang, cu thé bdi nhiéu van ban
phép ly cé lién quan va khéng tén tai sy mau thudn gitta cac quy dinh dé dé co thé hiéu theo nhiéu
nghia khac nhau, do do viéc ban hanh an 1é s6 42/2021/AL vé quyén Iua chon Toa én clia ngudi
tiéu dung la chua that su can thiét.
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thuan trong tai

PHUONG PHAP NGHIEN CUU

Bai viét st dung phuong phap nghién ctiu chua yéu
la phuong phap phén tich va binh ludn. Theo do,
phuong phép phan tich dugc stt dung d€ phan tich cac
quy dinh vé 4n 1é va quyén lua chon Toa 4n giai quyét
tranh chdp clia nguoi tiéu dung trong trudng hgp hop
dong theo mau c6 thoa thuin trong tai tai Viét Nam.
Phuong phép binh luan dugc st dung dé€ dua ra mét
s6 nhan xét va khuyén nghi lién quan dén giai phap
phép ly dugc dua ra trong an 1& s6 42/2021/AL vé
quyén lua chon Toa an clia ngudi tiéu diing ciing nhu
su cin thiét ctia viéc ban hanh 4n 1¢ nay.

KET QUA NGHIEN CUU

Viéc ban hanh 4n 1¢ s6 42/2021/AL vé quyén lya chon
Toa an ctia ngudi tiéu dung la chua thét su can thiét
bdi 1é cac quy dinh phdap lut hién nay da quy dinh r6
vé vin dé nay. Du khong co an 1é s6 42/2021/AL, cac
Thim phdn khi roi vao trudng hgp tuong tu van phai

4p dung phdap luat dung nhu nhiing gi da phan tich &
trén, do quan hé phap ly va diéu luat da qua ro rang,
khong thé hiéu cdch khac. Thé nén, Toa 4n nhan dan
t6i cao co6 thé xem xét bai bo an 1€ nay, ciing nhu bam
sat hon cédc tiéu chi ban hanh 4n 1é khi lya chon céc
ban 4n d€ cong bé 1am 4n 1¢, nham ddm béo cic an 1é
that su 1a giai phap hitu hiéu va hgp 1y cho cac vin dé
phép 1y con nhiéu cich hiéu hodc chua c¢é quy dinh
phép luat cu thé diéu chinh.

THAO LUAN

Téng quan vé quyén lua chon Toa an cha
nguyén don va an lé

Khdi qudt chung vé quyén lua chon Toa dn
ctia nguyén don trong vu dn ddn su

Linh vyc d4n sy 1a mét linh vigc phong pht va da dang,
trong do cic bén trong quan hé déan sy, bao gém hop
dong, xdc lap, thuc hién, chdm dit quyén, nghia vu
dén su ctia minh trén co s6 tu do, tu nguyén cam két

Trich dan bai bao nay: Nhung N T H, H3i HT N. Quyén Iua chon téa an giai quyét tranh chap hop dong
theo méau c6 théa thuan trong tai ctia ngudi tiéu dung va van dé can thiét hay khong can thiét ban
hanh an 1é s6 42/2021/AL. Sci. Tech. Dev. J. - Eco. Law Manag.; 6(3):3229-3235.
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va thoa thuan, mién khong vi pham diéu cdm ctia luét,
khéng trai dao diic xa hoi [ 1 Khoan 2, Diéu 3].

Bd&i xudt phét diém nhu vay, nén khi xy ra tranh chip,
phép luét vé t6 tung dan su ciing danh cho cac chu thé
trong quan hé dan su cac quyén ty do nhét dinh trong
viéc dinh doat quyén va nghia vu t6 tung ctia minh.
Diéu nay thé hién rd qua cac nguyén tac trong luét t6
tung dan sy, nhu quyén yéu cau Toa an bao vé quyén
va lgi ich hgp phép; quyén quyét dinh va ty dinh doat
ctia duong sy trong viéc khoi kién, thay ddi yéu cau
khai kién; hoa giai trong t6 tung déan su...* [2, cic
diéu tit Diéu 3 dén Diéu 25].

Nhéim hién thuc hda cdc nguyén tic d6, quyén dugc
lua chon Toa an ctia nguyén don trong vy an dan sy da
dugc phép luit t6 tung dan sy ghi nhén va tim théy r6
nét nhdt tai Diéu 40 Bo luat T6 tung d4n sy nam 2015.
Theo do, nguyén don c6 quyén lya chon Toa 4n noi bi
don cu tra, lam viéc, ¢6 tru s& cudi cung hodc noi ¢
tai san khi khong biét noi cu tra, lam viéc, tru s& cua
bi don; Tda 4n noi cb tru sd hodc noi c6 chi nhanh dé
gidi quyét tranh chép phat sinh tit hoat ddng ctia chi
nhanh; Toa an noi nguyén don cu trd, lam viée, c6 tru
s hodc noi xay ra thiét hai d€ giai quyét yéu cau boi
thuong thiét hai ngoai hgp dong...

Nhu véy, theo tinh than ctia diéu luat nay, dé bao vé
quyén valoi ich hgp phép bi cho 14 xAm pham, nguyén
don c6 thé lya chon Toa én ndo ma nguyén don cam
théy thuén tién trong viéc giai quyét vu viéc nhim bao
vé t6t nhéit quyén va lgi ich hgp phap ctia minh dé gtii
don khdi kién, don yéu cau. Cé thé thdy viéc cong
nhan quyén nay ctia nguyén don trong viéc lya chon
Toa an c6 thdm quyén gidi quyét tranh chép thé hién
tinh hién dai, tinh nh4n van ctia phép lut t6 tung dan
su Viét Nam hién hanh, gitp cho viéc gidi quyét tranh
chép dan sy thuc su ¢6 tinh kha thi

Ngoai B luat T6 tung dan sy ghi nhén nhiing vin dé
chung, quyén Iya chon Toa 4n ctia nguyén don trong
gidi quyét cdc vu an dén sy con dugc thé hién & nhiéu
van ban luét khac nhau, cho nhiing trudéng hop déc
biét.

Trong linh vyc béo vé quyén lgi ngudi tiéu ding, dé
béo vé cho ngudi tiéu dung cd nhén thuong la bén
yéu thé trong cdc giao dich dan sy véi bén cung cép
hang héa va dich vy, Luat Bao vé quyén lgi ngusi
tiéu dung ndm 2010 khi quy dinh vé diéu khoan thoa
thudn trong tai trong hgp dong da ghi nhén rang: “T6
chiic, cd nhan kinh doanh hang héa, dich vu phdi thong
bdo vé diéu khodn trong tai trudc khi giao két hgp dong
va dugdc ngudi tiéu dung chdp thudn. Trudng hgp diéu
khodn trong tai do t8 chiic, cd nhan kinh doanh hang

2Xem B0 luét T6 tung dén sy ndm 2015 tit Diéu 3 dén Diéu 25 vé
nhiing nguyén tic co ban trong t§ tung dan su.
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héa, dich vu dva vao hgp dong theo mdu hodc diéu
kién giao dich chung thi khi xdy ra tranh chdp, ngudi
tiéu dung la cd nhdn cé quyén lva chon phuong thiic
gidi quyét tranh chdp khac” [, Diéu 38]. Diéu nay
c6 nghia réng, d6i vdi cdc hgp dong theo mau hodc
cac hgp dong ma trong d6 bén soan thao 1a bén kinh
doanh hang héa, dich vu dua ra nhiing diéu khoan
chung, thi khi xdy ra tranh chdp, ngudi tiéu dung la ca
nhan cé quyén dugc lya chon phuong thic gidi quyét
tranh chdp khac nhu 1a Toa 4n, médc du ¢6 ton tai diéu
khodn trong tai trong hgp dong. Quy dinh nay thuc
su can thiét va hgp ly trong boi canh Viét Nam hoi
nhép kinh t€ quéc t€ nhu hién nay, nhim dam bao
cho sy phat trién bén viing ctia nén kinh t€ thi truong
da dang va phong pht thong qua viéc bao vé quyén lgi
ngudi tiéu dung, dich dén cta hoat dong giao thuong.
Ciing phéi néi thém rang quy dinh trén hoan toan
khong trai v6i Luat Trong tai thuong mai ndm 2010.
Cu thé, mic du Diéu 6 Luat Trong tai thuong mai nim
2010 c6 quy dinh trong trudng hgp cac bén tranh chép
da c6 thoa thuén trong tai ma mot bén khai kién tai
Toa 4n thi Toa 4n phai ti chdi thu Iy, trii trudng hop
thod thuén trong tai v hiéu hodc thod thuén trong
tai khong thé thuc hién duge, tuy nhién, dé€ bao vé
quyén lgi ngudi tiéu dung, Piéu 17 cua Luét nay da
dua ra mot quy dinh ngoai 1&. D6 1a “ddi vdi cdc tranh
chdp giita nha cung cdp hang héa, dich vu va ngudi
tiéu ding, mdc dir diéu khodn trong tai da dugc ghi
nhdn trong cdc diéu kién chung vé cung cdp hang hod,
dich vu do nha cung cdp soan sin thda thudn trong tai
thi nguidi tiéu ding van dvige quyén lya chon Trong tdi
hodc Toa dn d€ gidi quyét tranh chdp. Nha cung cdp
hang héa, dich vu chi dudc quyén khéi kién tai Trong
tai néu dugc ngudi tiéu ding chdp thugn” [*, Diéu 17].
Nhu véy, ca Luat Bao vé quyén loi ngudi tiéu dung 1an
Luit Trong tai thuong mai ndm 2010 déu cong nhén
mot nguyén tic chung, d6 1a néu trong hgp dong theo
mau c6 ghi nhan sdn diéu khoén trong tai thi ngudi
tiéu dung dugc quyén lya chon trong tai hodc Toa 4n
dé khoi kién bao vé quyén lgi hgp phép ctia minh.

O day, c6 thé thdy ca hai luat trén déu nhdn manh
quyén lya chon Toa an ctia nguyén don 1a ngudi tiéu
dung chi xay ra déi v6i hgp dong theo mau hodc
nhiing hgp déng ma & d6 nha cung cip hang hoa, dich
vu ghi nhan sdn nhiing diéu kién chung vé cung cip
hanghoa, dich vu trong d6 c6 diéu khoan vé giai quyét
tranh chdp bang trong tai. Chung t6i khong ban siu
v€ hop dong theo mau ma & d6 cac bén c6 hay khong
c6 quyén tu do thoa thuén, nhung r6 rang trén thuc
té, d6i voi cac loai hop dong theo méu nay, ngudi tiéu
dung chi dugc quyén chon tham gia hodc khong cho
toan bo cac diéu khoan trong hgp dong va khong céd
quyén bo bt hay thay d6i nhiing diéu khodn ma ho
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cho 14 chua phtt hgp. Do vy, viéc quy dinh quyén lua
chon trong tai hodc Toa 4n clia nguyén don 1a ngudi
tiéu dung trong trudng hop nay theo ching toi thuc
su 12 cin thiét, tién bo va phi hgp véi thuc tién cude
séng nham bao vé quyén lgi chinh dang ctia ngudi tiéu
dung.

Khdi qudt chung vé dn Ié tai Viét Nam

Cu th€ héa duong 16i, chu truong ctia Pang Cong san
Viét Nam vé xay dyng va ban hanh 4n 1¢, Luét T6 chtc
Toa 4n nhan d4n ndm 2014 c6 hiéu luc thi hanh ti
ngay 1/7/201514n dau tién di ghi nhén ring Hoi dong
Thém phép Toa an nhén dén t6i cao, Chanh an Toa an
nhan dan t8i cao ¢6 nhiém vu “lya chon cdc bdn dn,
quyét dinh da c6 hiéu lyc phdp ludt, ¢6 tinh chudn muc
ctia cdc Toa dn, téng két phdt trién thanh dn 1¢ va cong
bd dn 1 dé cdc Toa dn nghién ciiu, vién dan trong xét
x12” [, Piém ¢, Khoan 2, Diéu 22]. Nhim thuc thi quy
dinh trén, Hoi d6ng Thim phén Toa 4n nhan dan téi
cao di ban hanh Nghi quyét s6 03/2015/NQ-HDTP
ngay 28/10/2015 vé quy trinh lua chon, cong bd va ap
dung 4n 1é. Day chinh 1a co s& phap ly viing chic, rd
rang dé€ viéc xay dung, ban hanh va 4p dung an 1¢ dugc
dua vao thuc té€ cudc sdng.

Theo d6, 4n 1¢ 1a nhiing lap luan, phan quyét trong ban
n, quyét dinh da c6 hiéu luc phép luat ctia Toa an vé
mot vu viéc cu thé duge Hoi dong Tham phén Toa an
nhan dan t6i cao lya chon va dugc Chanh 4n Toa 4n
nhéan dén t6i cao cong b la 4n 1é d€ cdc Toa 4n nghién
cuu, 4p dung trong xét xti® [6, Diéu 1; 7, Diéu 1].
Tuy nhién, qua 4 nam 4p dung, Nghi quyét
03/2015/NQ-HDTP da boc 16 nhiéu han ché giy can
tré cho viéc xay dung va 4p dung an 1¢ trén thuc
tién. Vi lé d6, ngay 18/6/2019, Hoi dong Thdm phan
Toa 4n nhan din t8i cao da ban hanh Nghi quyét s6
04/2019/NQ-HDTP vé€ quy trinh lya chon, cong bs
va ap dung 4n 1¢ d€ thay thé cho Nghi quyét 03/2015.
So v6i Nghi quyét cii, ching t6i nhan thdy Nghi quyét
04/2019 c6 nhiéu diém thay déi tich cyc va hgp Iy hon,
nhu vé tiéu chilya chon 4n 1¢, d€ xudt ban dn dé phat
trién thanh an 1é...

Cu thé, Diéu 2 Nghi quyét 04/2019/NQ-HDTP quy
dinh vé tiéu chi lya chon 4n 1é c6 néu 4n 1é dugc lya
chon phai cé gia tri lam r6 cac quy dinh cta phap
ludt con nhiéu cdch hiéu khdc nhau, phén tich, giai
thich cac van dé, su kién phdp ly va chi ra nguyén
tac, duodng 16i xtt ly, quy pham phdp luit cin 4p dung
trong mot vu viée cu thé hodc thé hién 1é cong bing
doi vdi nhiing vdan dé chua cé diéu ludt quy dinh cy

"Pidu 1 Nghi quyét s6 03/2015/NQ-HDTP ngay 28/10/2015 vé
quy trinh lya chon, cong bd va ap dung an 1¢; Diéu 1 Nghi quyét s6
04/2019/NQ-HDTP ngay 18/6/2019 vé quy trinh lya chon, cong b
va 4p dung an 1é d€ thay thé€ cho Nghi quyét 03/2015/NQ-HDTP.

thé’; co tinh chufn muc; va co gia tri hudéng dan dp
dung théng nhat phap luat trong xét xti. Dua trén cic
tiéu chi nay, cd nhan, co quan, t6 chiic bat ky hodc Toa
an cdc cdp c6 thé gui dé xudt ban an, quyét dinh da co
hiéu luc clia Toa 4n cho Toa 4n nhan dan t6i cao dé
xem Xét, phat trién thanh an 1é [7, Diéu 3].

Nhu véy, d€ tr6 thanh an 1, theo chung t6i, tiéu chi
dau tién ciing la tiéu chi quan trong nhét la ban an,
quyét dinh phai chiia dung nhiing lap lun, phén tich
nhdm lam r6 diéu luat can dugc dp dung cho trudng
hgp cu thénao do, bdilé co nhiéu cach hiéu khic nhau
vé cung mot vin dé, hodc duya trén 1é cong bang dé
dua ra céc giai phép cho nhiing vin dé€ phép ly chua
c6 diéu luat diéu chinh. V& thi hai cua tiéu chi nay
cting chinh la diém méi ctia Nghi quyét 04/2019/NQ-
HDTP so v6i Nghi quyét 03/2015/NQ-HDTP. Ching
toi cho rdng su bd sung nay la thuc sy can thiét va phu
hgp vé6i phap luat dan sy va t6 tung dan sy hién hanh
ctia Viét Nam [ !, Diéu 6; 2, Diéu 45], phéan anh ding
ban chéit ctia viéc ban hanh 4n 1é.

Thiét nghi day la tiéu chi quan trong cdn dam bao
trong viéc Iya chon va cong b6 dn 1é nham bu dap cho
nhiting khiém khuyét ctia phép luat thanh van. Trong
khi d6 tiéu chi “cé gid tri huéng dan dp dung thong
nhdt phdp ludt trong xét xit” chi 1a muc dich cta viéc
stt dung an 1¢. That vay, tiéu chi lya chon an 1¢é nén
dugc hiéu theo hudng 14 nhiing yéu t6 cin c6 d€ co
thé dugc lya chon 1am 4n 1é nhim gitp céc toa 4n st
dung cho céc vu viéc tuong tu vé€ sau. Vakhi trg thanh
an 1€ thi sé gop phan dam bao su thdng nhat trong viéc
4p dung phap luit trong xét xtt do khong con nhiéu
cach hiéu khac nhau d6i véi cing mét vin dé phép
1y hodc khoang tréng phap ly da dugc lap diy. Diéu
nay cing phi hgp véi quan diém cta nhiing nudce c6
bé day kinh nghiém vé ap dung an 1é nhu Hoa Ky hay
Phép...5.

An 1& s6 42/2021/AL vé quyén lua chon Toa
an giai quyét tranh chap cia ngudi tiéu
dung trong trudng hgp hgp déong theo mau
¢6 théa thuan trong tai

Trong muc nay, trudc tién ching t6i sé gi6i thiéu
nhiing noi dung co ban ctia An 1¢ s6 42/2021/AL (2.1.)
va mot vai binh luan sé dugc trinh bay & phan tiép
theo (2.2).

Néi dung co' bdn vé An 1é s6 42/2021/AL°
Nguédn dn I¢: Ban dn so thdm s6 54/2018/DS-ST ngay
16/11/2018 ctia Toa an nhan d4n thanh ph6é Nha
Trang, tinh Khanh Hoa vé vu dn dan sy “Tranh chip
hgp dong dich vu” gitia nguyén don 1a ba Nguyén Thi
Long T va 6ng Nguyén Hoang S véi bi don 1a Cong ty
TNHH Khu du lich V..
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Vi tri ngi dung dn lé: Poan 9 phan “Nhan dinh cta
Toa 4n”.

Khdi quat ndi dung ctia dn lé:

+ Tinh huéng 4n 1é&: Trong hop dong theo mau giao
két v6i nguoi tiéu diing c6 diéu khoan lya chon Trong
tai nuGe ngoai dé€ gidi quyét tranh chdp. Khi xdy ra
tranh chép, ngudi tiéu dung khdi kién ra Toa an Viét
Nam.

+ Giai phép phap ly: Truong hop nay, phai xdc dinh
ngudi tiéu dung khong lua chon trong tai va c6 quyén
lya chon Toa 4n Viét Nam gidi quyét.

+ Quy dinh ctia phap luatlién quan dén an 1é: biéu 38
Luat Bao vé quyén lgi ngudi tiéu ding nam 2010; Diéu
17 Luét Trong tai thuong mai ndm 2010; Khoan 3
biéu 26, khoan 1 Diéu 35 B luét T6 tung dén sy ndm
2015; Khoan 5 Diéu 4 Nghi quyét s6 01/2014/NQ-
HDTP ngay 20/3/2014 cta Hoi d6ng Thdm phan Toa
dn nhan dén t6i cao hudéng dan thi hanh mét s6 quy
dinh Luat Trong tai thuong mai.

Tu khéa cta 4n 1é:
lya chon Trong tai nudc ngoai”; “Ngudi tiéu dung”;
“Luya chon Toa 4n Viét Nam”

Hop dong theo mau théa thuin

Binh luén An 1é s6 42/2021/AL

Nhu da trinh bay & trén, v€ nguyén tic, cic bén trong
hgp dong c6 quyén tu do thoa thuan noi dung ctia
hop déng, trit trudng hop vi pham diéu cdm phép luit
hodc trai dao diic xa hoi. Tuy nhién, trén thucté, trong
mot s6 trudng hop su tu do thoa thuin nay cé thé bi
lu mg, dac biét d6i véiloai hgp dong theo mau. Payla
hinh thtic hgp dong dugc st dung kha thudng xuyén
vi no tiét kiém chi phi, thoi gian soan théo hgp dong
ciing nhu tao nén sy thuén lgi cho cac bén khi thuc
hién cac giao dich d4n su. Tuy véy, hinh thic hgp
dong nay doi khi lai lam anh hudng dén quyén lgi ctia
bén yéu thé hon trong hgp dong do ho khong duge
tryc tiép thoa thudn cac diéu khoan trong hgp dong
va khong c6 cach nao khac ngoai viéc tii chdi giao két
néu khong déng y véi bat ky diéu khoan nao, hoac
dong v giao két dong nghia véi viéc phai chdp nhan
toan bo cac nodi dung diéu khoan trong hgp déng. Do
vay, viéc c6 thé sé phai ganh chiu nhiing rui ro, anh
hudéng dén quyén lgi chinh dédng ctia bén yéu thé hon
1a diéu khong thé tranh khoi.

Ngay nay, hdu hét quan hé giao dich gitia t§ chiic,
ca nhan kinh doanh hang héa, dich vu va nguoi tiéu
duing thudng dugc xac 1ap thong qua hgp dong theo
mau do t6 chtic, ca nhan kinh doanh hang héa, dich
vu soan thdo. Trong nhiing trudng hgp nay ngudi tiéu
diing dugc xem 13 bén yéu thé hon do viy can duge
phép luat bao vé. Déy ciing 1a vin dé thu hut sy quan
tam khong chi ctia Viét Nam ma con cta nhiéu quoc
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gia khdc trén thé giéi. Khi nhan thdy c6 hanh vi xdm
pham dén quyén va lgi ich cia minh, ngusi tiéu dung
c6 thé khdi kién yéu cdu Trong tai hodc Toa 4n béo vé
quyén Igi ciia minh d€ giai quyét tranh chdp gitta ho
v6i t6 chiic, ca nhin kinh doanh hang héa, dich vu.
Tuy nhién, van dé dit rala trong trudng hop trong hgp
dong theo mau giao két véi ngudi tiéu dung c6 diéu
khoén lya chon Trong tai nudc ngoai d€ giai quyét
tranh chép thi khi xay ra tranh chdp nguoi tiéu dung
c6 quyén khai kién yéu cau Toa an Viét Nam giai quyét
tranh chdp hay khong? B&i 1€ médc du phuong thiic
giai quyét tranh chép thong qua trong tai c6 nhiéu uu
diém nhung nguoi tiéu dung co thé sé gip khé khan
vé chi phi trong tai, ngdn ngii, chi phi dilai do khoang
cach vé dialy,...

Nhu da ban luan, viéc xac dinh co quan tai phan cé
thdm quyén gidi quyét cic tranh chdp gitia ngudi tiéu
duing véi t6 chiic, ca nhan kinh doanh hang héa, dich
vu dugc thuc hién theo quy dinh ctia phép luit vé bao
vé quyén loi ngudi tiéu dung, phap luat vé trong tai
thuong mai, phép luat t6 tung dan sy ... Cu thé, theo
quy dinh tii Diéu 38 dén biéu 40 Luét Bao vé quyén lgi
ngudi tiéu dung nam 2010 quy dinh vé phuong thiic
trong tai’; Diéu 17 Luat trong tai thuong mai nim
2010%; Khon 5, Diéu 4 Nghi quyét s5 01/2014/NQ-
HDTP cua Hoi dong Thdm phan Toa én nhén dén tdi
cao ngay 20/3/2014 vé thoa thuén trong tai khong thé
thuc hién dugc déu c6 quy dinh thong nhit vé vin
dé nay %, Theo d6, phuong thiic trong tai sé dugc st
dung khi diéu khodn trong tai dugc t§ chiic, cd nhan
thong bao trudc khi ky két hgp dong giao dich va dugc
ngudi tiéu dung chip thuan. Trong trudng hop diéu
khodn trong tai do t3 chtic, ca nhan dua vao hgp dong
theo mau hodc diéu kién giao dich chung thi khixayra
tranh chdp, ngudi tiéu dung la ca nhan c6 quyén lya
chon phuong thiic khac néu khong nhét tri phuong
thiic trong tai.

V6inhiing quy dinh néu trén, c6 thé thiy raing mac du
diéu khoan trong tai da dugc ghi nhan trong hgp déng
theo mau nhung ngudi tiéu dung van sé c6 quyén lya
chon co quan tai phan khéc dé giai quyét tranh chép.
Nha cung cép hang héa, dich vu chi dugc quyén khoi
kién tai trong tai khi c6 su dong y ctia ngudi tiéu diing.
Viéc ghi nhén quyén lya chon phuong thtic giai quyét
tranh chép 1a mot trong nhiing quy dinh gép phan bao
vé quyén va lgi ich clia ngudi tiéu diing - ngudi von
di dugc xem 13 bén yéu thé hon trong quan hé tranh
chép v6i nha cung cdp hang hoa, dich vu.

Nhim ddm bao tinh théng nhit trong viéc 4p dung
phép ludt trong hoat dong xét xli, quyén lua chon
phuong thtic giai quyét tranh chdp cla ngudi tiéu
dung da dugc ghi nhén trong an 1é s6 42/2021/AL
dugc Hoi dong Thdm phén Toa 4n nhan dan tdi
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cao thong qua ngay 23/02/2021 va dugc cong bo béi
Quyét dinh s6 42/QD-CA ctia Chénh 4n Toa 4n nhan
dan t8i cao ngay 12/3/2021. Theo d6, vin dé phép ly
dugc dit ra 1a Toa an Viét Nam c6 thdm quyén giai
quyét tranh chép theo yéu cdu ctia ngudi tiéu dung
trong truong hop hop dong theo mau giao két véi
ngudi tiéu diing c6 diéu khoan Iya chon trong tai nudce
ngoai d€ gidi quyét tranh chap hay khong? An Ié s6
42/2021/AL da khing dinh lai mot 14n nia trong thuc
tién xét xtt quy dinh vé quyén lua chon phuong thic
gidi quyét tranh chip cta ngudi tiéu dung da dugc
cdc nha lam ludt ghi nhan. Cu thé, giai phap phap
ly dugc 4n 1é dua ra 13 “trudng hop nay, phdi xdc dinh
ngudi tiéu ding khong lua chon trong tai va c6 quyén
lvia chon Toa dn Viét Nam gidi quyét”. Cé thé thdy giai
phép phap ly ma 4n 1é s6 42/2021/AL dua ra la hoan
toan phu hgp véi quy dinh phép luét hién nay vé vin
dé nay. Viéc ap dung chinh xdc quy dinh phép luét
trong truong hop phép luit quy dinh r6 rang dugc
xem la trach nhiém ctia Toa 4n trong qud trinh trinh
thuc hién chilc ning xét xt cia minh. Diéu nay c6
y nghia trong viéc han ché tinh trang tuy tién trong
viéc ap dung luat, tii d6 goép phan dam bao quyén va
lgi ich hgp phdp ctia ngudi dan, ddm bao nguyén tic
tudn tha phédp luét trong qua trinh t6 tung.

Tuy nhién, v6i nhiing 14p ludn xuyén suét tu trén,
chung tdi cho rang viéc ban hanh an 1¢ s6 42/2021/AL
vé quyén Iya chon Toa an clia nguoi tiéu dung la chua
that su can thiét. Nhu da néi ¢ trén, d€ c6 thé tré
thanh 4n 1¢ thi quyét dinh ctia Toa 4n phai chita dung
nhiing giai phap cho nhiing vin d¢ phap ly mdéi nay
sinh ma phdp luét chua cé quy dinh cu thé hoic quy
dinh khong ré rang, lam co s& cho viéc gidi quyét
nhiing vu viéc tuong ty trong tuong lai. Khi d6, cac
lap ludn dugc dua ra d€ giai thich cho gidi phdp ma
Toa an tuyén bd sé trg thanh an 1é, gitp thong nhit
viéc 4p dung phap lugt'!. O day, v6i quyén lya chon
Toa dn clia ngudi tiéu dung trong hgp dong theo méau
c6 thoa thuén trong tai da dugc phap luat quy dinh ro
rang, cu thé bdi nhiéu vin ban phép ly c6 lién quan va
khong ton tai sy méau thuln gitia cdc quy dinh d6 dé c6
thé hiéu theo nhiéu nghia khic nhau. Viéc lya chon
quy dinh phép ludt phtt hgp d€ 4p dung giai quyét vin
dé phéap ly cling khong phic tap do da c6 diéu luat
truc tiép di€u chinh quan hé phép ly.

KET LUAN VA KHUYEN NGHI

Toém lai, hién nay viéc cdc nha cung cdp hang hoa,
dich vu st dung hgp d6ng theo mau dé€ giao két vdi
ngudi tiéu dung 1a rdt phé bién. Trong do, nhiéu
trudng hop hgp dong theo mau cé chia dung diéu
khodan quy dinh viéc gidi quyét tranh chép sé do trong
tai nudc ngoai giai quyét.

Nham bao vé quyén va lgi ich chinh ddng cua ngudi
tiéu dung1a ca nhén, cac nha lam lu4t Viét Nam da ghi
nhan quyén lya chon phuong thiic giai quyét tranh
chép cho ho. Khong nhiing dugc ghi nhén trong cac
quy dinh ctia phép luét, vin d€ nay con dugc khing
dinh trong dn 1¢ s6 42/2021/AL. Diéu nay da gép phin
giai thoat nguoi tiéu dung khoi rang budc vé phuong
thiic giai quyét tranh chdp dugc 4n dinh trong hop
dong mau ciing nhu cho phép ngudi tiéu dung dugc
quyén luya chon phuong thtic gidi quyét tranh chip
pht hgp nhét véi diéu kién ctia minh.

Co thé thdy viéc ban hanh 4n 1é nay c6 y nghia gop
phén dam béo viéc ap dung chinh xdc, thong nhat quy
dinh vé€ vin dé€ nay ti d6 bao vé quyén va lgi ich hop
phép cta ngudi tiéu dung trén thuc tién, dong thoi
cung c6 long tin ctia ngudi dan doi véi phap luét.
Tuy viy, theo ching tdi viéc ban hanh an 1¢ s6
42/2021/AL vé quyén lya chon Toa 4n clia ngudi tiéu
dung 14 chua thét sy can thiét boi lé cac quy dinh phap
luat hién nay da quy dinh r6 vé vin dé€ nay. Du khdng
c6 an 1é s6 42/2021/AL, cac Thdm phan khi roi vao
trudng hop tuong tu van phai 4p dung phap luét dung
nhu nhiing gi da phan tich & trén, do quan hé phap ly
va diéu luat da qua rd rang, khong thé hiéu cach khac.
Do do, theo chung t6i, Toa 4n nhéan dén tdi cao ¢ thé
xem xét bai bo an 1é nay, cing nhu bam sat hon cac
tiéu chi ban hanh 4n 1¢ khi lya chon cic ban an dé
cong b lam 4n 1¢, nham dam bao cdc 4n 1€ that sy 1a
giai phap httu hiéu va hop ly cho cac van dé phép ly
con nhiéu cach hiéu hoédc chua c6 quy dinh phép luit
cu thé diéu chinh.

DANH MUC TU VIET TAT

AL: Anlé

PHQG TP.HCM: Pai hoc quéc gia Thanh phé H6 Chi
Minh

NQ-HDTP: Nghi quyét - Hoi dong thdm phan

NXB: Nha xuét ban

QDb-CA: Quyét dinh - Chanh 4n

TNHH: Trédch nhiém htiu han

XUNG DOT LO1iCH

Nhoém tac gia xin cam doan rdng khong c6 bét ki xung
dot loi ich nao trong cong bé bai bao

PONG GOP CUA CAC TAC GIA

Tac gid Nguyén Thi Hong Nhung chiu tridch nhiém
ndi dung: Két qua nghién cttu, téng quan vé quyén
lua chon Toa an ctia nguyén don va an 1&; két luan va
khuyén nghi.

Tac gia Huynh Thi Nam Hai chiu trach nhiém noéi
dung: Phuong phép nghién ciu, An 1¢ s 42/2021/AL
vé€ quyén lya chon Toa dn gidi quyét tranh chdp cua
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ngudi tiéu dung trong trudng hop hgp dong theo mau

c6 thoa thuén trong tai; két luan va khuyén nghi.

TAI LIEU THAM KHAO

1.
2.

B6 luat dan sy nam 2015. Quéc hdi Khoa 13;24/11/2015;.
Bo luat T6 tung dan sy nam 2015. Quéc héi Khéa 13;
25/11/2015;.

. Luat Bao vé quyén lgi ngudi tiéu dung ndm 2010. Quéc hoi

Khéa 12;17/11/2010;.

. Luat Trong tai thuong mai ndm 2010. Quéc hdi Khéa 12;

17/6/2010;.

. Luat T6 chiic Toa 4n nhan dan nam 2014. Quéc hoi Khéa 13;

24/11/2014;.

. Nghi quyét s8 03/2015/NQ-HDTP cta Hoi déng Thdm phan

Toa &n nhan dan t8i cao vé ban hanh, céng bé va ap dung an
1&;.

3234

. Nghi quyét 04/2019/NQ-HDTP cla Hoi déng Thadm phan Toa

4n nhan dan téi cao vé ban hanh, céng bé va ap dung an ;.

. Nguyén Thi H6ng Nhung (ChU bién). Sach chuyén khao An lé

trong gidi quyét vu viéc dan sy. TRH6 Chi Minh: NXB DHQG
TPHCM; 2018, p.51-72;.

. An 18 s6 42/2021/AL vé vé quyén lya chon Toa an gidi quyét

tranh chap ctia ngudi tiéu dung;.

. Nghi quyét s6 01/2014/NQ-HDTP cla Héi d6ng Tham phan

Toa &n nhan dan t8i cao hudng dan thi hanh mét s6 quy dinh
Luat Trong tai thuong mai; 20/3/2014;.

. Huynh Thi Nam Hai, Nguyén Thi Khanh Ngoc. Binh ludn mét

s6 tiéu chi lya chon &n 1& theo quy dinh cta Nghi quyét sé
04/2019/NQ-HDTP dudi géc do luat so sanh. Tap chi Toa an
nhan dan dién td. 12/3/2021 [truy cap ngay 25/3/2022];Avail-
able from: https://tapchitoaan.vn/bai-viet/an-le/binh-luan-
mot-so-tieu-chi-lua-chon-an-le- theo- quy-dinh- cua-nghi-
quyet-so-042019nq-hdtp- duoi- goc- do-luat- so-sanh.


https://tapchitoaan.vn/bai-viet/an-le/binh-luan-mot-so-tieu-chi-lua-chon-an-le-theo-quy-dinh-cua-nghi-quyet-so-042019nq-hdtp-duoi-goc-do-luat-so-sanh
https://tapchitoaan.vn/bai-viet/an-le/binh-luan-mot-so-tieu-chi-lua-chon-an-le-theo-quy-dinh-cua-nghi-quyet-so-042019nq-hdtp-duoi-goc-do-luat-so-sanh
https://tapchitoaan.vn/bai-viet/an-le/binh-luan-mot-so-tieu-chi-lua-chon-an-le-theo-quy-dinh-cua-nghi-quyet-so-042019nq-hdtp-duoi-goc-do-luat-so-sanh

Science & Technology Development Journal - Economics - Law and Management 2022, 6(3):3229-3235

8 Open Access Full Text Article

Consumer’s right to choose a court for contract with arbitration
agreement clause and the need of issuance of case law No.

42/2021/AL

Nguyen Thi Hong Nhung®, Huynh Thi Nam Hai

st
Use your smartphone to scan this
QR code and download this article

Faculty of Law, University of Economics
and Law, VNU-HCM

Correspondence

Nguyen Thi Hong Nhung, Faculty of
Law, University of Economics and Law,
VNU-HCM

Email: nhungnth@uel.edu.vn
History
e Received: 02/03/2022

o Accepted: 01/9/2022
o Published: 15/10/2022

DOI : 10.32508/stdjelm.v6i3.1019

i '.) Check for updates

Copyright

© VNUHCM Press. This is an open-
access article distributed under the
terms of the Creative Commons
Attribution 4.0 International license.

QA

‘ I
VNUHCM PRESS

ABSTRACT

This article presents and analyzes the consumer's right to choose a court for dispute resolution in
the case of a model contract that includes an arbitration agreement clause under Vietnam's law.
In addition, the article also discusses the content of the legal solution proposed in the case law
No. 42/2021/AL, which was approved by the Council of Judges of the Supreme People's Court
on February 24, 2021 and publicized, announced under Decision No.42/QD-CA dated March 12,
2021 of the Chief Justice of the Supreme People's Court. On the basis of analyzing the content of
the case N0.42/2021/AL, the article makes comments on the neccessity on whether to issue this
precedent and its meaning. Accordingly, both the Law on Protection of Consumer Rights and the
Law on Commercial Arbitration in 2010 recognize a common principle, namely that if the model
contract contains an arbitration clause, the consumer is entitled to choose an arbitrator or a court
to initiate a lawsuit to protect their legitimate interests. The provision of the right to choose an
arbitration or a court of the consumer plaintiff in this case is necessary and consistent with real life
in order to protect the legitimate interests of consumers. Case N0.42/2021/AL has reaffirmed once
again this solution. Thus, it can be seen that the consumer's right to choose a Court in a model
contract containing an arbitration agreement clause has been clearly stipulated by law and there is
no conflict between those regulations, implying that the promulgation of case law No. 42/2021/AL
on consumers' right to choose a Court is unnecessary.

Key words: case law 42/2021/AL, right to choose Court, consumer, model contract, arbitration
agreement
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