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Ché dinh tin thac (Ché dinh Fiducie trong luat Phap, Ché dinh Trust trong hé théng luat Anglo-
saxon) khéng phai la ché dinh mai xudt hién ma nd vén xudt hién tir thai La Ma c6 dai, va ché dinh
nay dugc phat trién manh mé tai cac nudc theo hé théng Thong luat (Anh, My....). Nam 2007, Phap
la quéc gia von theo truyén thong Dan luat - mot qudc gia chiu anh hudng nang né clia Ly thuyét
vé san nghiép clia Aubry va Rau - cling da du nhap ché dinh tin thac (Fiducie) ti Trust. Cac nha lap
phép da ké thira va diéu chinh ché dinh Trust cho phu hgp véi hé théng phép ly ctia minh. Diéu
nay cho thay ché dinh tin thac c6 ly do tén tai clia nd. That vdy, Viét Nam cling la quéc gia theo
truyén thong phap ly Dan luat va chju dnh hudng khong it ti nén phap ly Phap. Tai Viét Nam, tai
san tin thac chua dugc biét dén rong rai nhung tai san tin thac da ton tai trong doi séng dan su.
Trong xa& hoi hién tai, co nhiéu su kién phap ly ma néu chiing ta van dung cac quy dinh clia phap
luat hién hanh thi khéng gidi quyét triét d€ dugc van dé phat sinh hién nay, nhung néu ching ta
van dung ché dinh tin thac thi van dé nay co thé dugc gidi quyét tét hon. Do do, bai viét tap trung
phan tich ché dinh tai san tin thac t&r gbc do phép luat so sanh va dua ra mot s6 ggi ma vé kha
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GIGI THIEU CHUNG VE CHE DINH
TiN THAC

Trust trong hé thong Common law. Ché dinh trust
xudt phat t sy kién lich st tai nuéc Anh trong thoi ky
Thap tu chinh d4u thién nién ky thi II. Dudi sy kéu
goi clia gido hoang, cac lanh chda, quy toc da tham gia
vao cudc thip ty chinh & Jerusalem, ho da “tin thac”
dat dai cta cai va tai san lai cho nguoi ban d€ quan ly
trong thoi gian tham chién. Theo thda thuén gitia hai
bén, néu ho khong quay trd vé thi tai san nay sé trao
lai cho nhiing ngudi thiia ké thy huéng.

Ngudi l4p Trust di xa va biét tich, nguoi thu hudng
(nhiing ngudi thita ké) kién ra toa 4n common law
nhung thét bai vi Toa 4n thita nhén quyén s& hiiu cua
ngudi nhén tin thac d6i véi tai san. Ngudi thu hudng
tiép tuc kién 1én nha vua, nha vua giao cho B¢ tu phép
(Chancery) xti ly va giai quyét khi€u nai dan dén sy
hinh thanh ly thuyét vé trust. Bo tu phap ghi nhan va
danh gid ndi dung cta thoa thuan tin thac dya vao 1é
codng bing (equity) thay vi dya vao nguyén tic cling
nhdc ctia Toa an. T d6, Bo tu phap dua ra két qua la
khong pht nhan phén quyét ctia Toa dn van thita nhan
tu cach ctia ngudi nhan tin thac (legal owner), dong
thoi thiia nhin quyén clia ngudi thu hudng do hiéu
luc ctia thoa thuén tin thic (equitable interest); phan
quyét nay dan dén viéc thita nh4n hai nhém quyén

doc 1ap ctia hai cht thé trén cung mot tai san ciing 1a
cd sG ra ddi trust.

Fiducie trong luit ciia Phdp - Pha v& quan niém
truyén thong vé san nghiép (patrimoine). San
nghiép theo hoc thuyét ¢§ dién ctia Aubry va Rau ctia
hé thong phép luat nudc cong hoa Phap dugc hiéu
toan bo tai san cd va tai san ng clia mot ngudi, va
mot ngudi chi cé thé c6 mot san nghiép duy nhét !
Duia trén ché dinh tin thac (Trust) ctia hé théng Com-
mon Law, va dya trén co s& ché dinh tin thic di san
(fidéicommis) ctia hé thong phéap ludt La M3, tin thac
(fiducie) ra d5i nam 2007 tai Phap >3, Tin thac dugc
hiéu 12 mot khdi tai san di ra khoi san nghiép ctia mot
ngudi (A - bén lap tin thac) dé di vao mot khoi tai san
tach biét dugc quan 1y bai bén thid ba (B - bén nhan
tin thac) 1a t6 chiic tin dung va dugc md rong thém
thdm quyén cua luat su ndm 2009, va dugc chuyén
cho ngudi dugce chi dinh (C - bén thu hudng) trong
hgp déng tin théc, bén tin thac ciing ¢ thé 1a bén thu
hudng.

CHE PO PHAP LY CUA HOP DONG
TiN THAC

Trich ddn bai bao nay: Hanh N T M. Ché dinh tin thac trong phap luat so sanh va kha nang ap dung
tai Viét Nam. Sci. Tech. Dev. J. - Eco. Law Manag.; 6(4):3485-3490.
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A
Bén l4p tin thac

iao TS

B

Bén nhan tin thac

C (A)

chuyén T3
Bén thu hudng

Hinh 1: Tin thac

Khai niém va ndi dung cia hgp déng tin
thac theo Luat Phap va Luat Anh - My

Tin thac la mét cong cu phap 1y cho phép dat mot khoi
san nghiép tin thac dudi su quan ly ctia bén nhén tin
thac. Theo diéu 2011 BLDS, tin thic 13 mét giao dich
ma mét hodc nhiéu ngudi (bén tin thic) chuyén toan
bo hodc mot phan tai san, quyén hodc nghia vu ma
ngudi tin thac s¢ hitu cho mét hodc nhiéu nguasi khac
(bén dugc tin thac), v6i trach nhiém la hanh dong vi
mot muc dich cu thé vi lgi ich cia mot hodc mot s
ngudi thu hudng.

Tai san dugc chuyén giao sé hinh thanh mot khdi tai
san riéng biét, tach biét voi khdi tai san ctia ngudi
dugc tin thac. Chinh sy tach biét nay lam phd v6 quan
niém truyén théng vé khéi san nghiép, méi ngudi chi
c6 mot va duy nhédt mot khéi san nghiép®. Trong
hé théng common law khong ton tai ly thuyét vé san
nghiép, nhung d€ mot trust c¢é thé van hanh thi luét
Anh My clng thiia nh4n la khéi tai san trust phai

dugc chuyén giao cho trustee’

. Hai hé théng phap
lu4t khac nhau du ¢6 quy dinh khac nhau nhung cling
déu di dén két qua thong nhit 13 nguoi 1ap tin thac
phai chuyén giao quyén s& hitu cho ngudi nhan tin
thac.

Trong hop dong tin thac phai chia dung cac ndi dung
co ban sau day: chu thé - dinh danh céc bén (ngudi
tin thdc, ngudi duge tin thac, ngudi thy hudng c6 thé
14 ngudi tin thic); d6i tugng - chi tiét tai san chuyén
giao, tinh trang tai san, quyén d6i véi hoa loi loi tic;
quyén va nghia vu cdc bén; muc dich va thoi han.
Chu thé cua hgp dong tin thac. Cha thé ctia hgp
dong tin thac bao gom nguoi tin thac va nguoi thu
hudng cé théla ca nhin hodc phap nhan, trong nhiéu
truong hop thi ngudi tin thac dong thai 1a ngudi thu
hudéng. Tuy nhién, d6i v6i ngudi nhan tin thac chi cé
théla phdp nhan bao goém céc t6 chiic tin dung va ngan
hang ... Vao ndm 2009, lust Phép bd sung vai tro ctia
lut su véi tu cach la ngudi nhan tin thac (Piéu 2015
BLDS Phép).

D4i tugng ctia hgp dong tin thic. Ddi tugng ctia hgp
dong tin thdc bao gém tai san (bit dong sin, dong
san), cac quyén (quyén tai san, quyén doi ng, quyén s
hitu tri tué) va nghia vu. O day c6 thé thdy d6i tuong
cta hgp dong tin théc rong hon so v6i hgp dong ky
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quy & Viét Nam. D6i tugng ctia hgp dong ky quy chi
gi6i han & tién, kim loai quy gid, d4 quy. So sanh nay
chi giéi han ¢ d6i tugng ctia hgp dong tin thac va hop
dong ky quy, ching ta c6 thé thdy diém tuong dong
vé doi tugng ky quy va tin thac, khong c6 nghia la hai
ché dinh nay gidéng nhau. Viéc so sanh hai ché dinh
nay vi 6 goc do dung tai san tin thac d€ bdo dam thuc
hién nghia vu thi c6 nét tuong dong véi quy dinh vé
ky quy theo phap luat Viét Nam, su khac biét co ban
ctia hai quy dinh nay la khi tai sin dung d€ ky thi tai
san nay van thu¢c vé€ cht s¢ hitu ky quy, con tai san
tin thdac thi da chuyén quyén sé hitu cho t6 chuc tin
dung (nguoi nhén tin thac).

Hogp dong tin thac phai chia dung cac noi dung sau,
theo diéu 2018 BLDS Phap: chi tiét d6i tugng tai san,
quyén hodc nghia vu chuyén giao, théi han hgp dong,
dinh danh céc bén tham gia va muc dich cing nhu
nhiém vu ctia bén nhén tin thac.

Thoi han cta hgp dong tin thac. C6 thé néi rang su
chuyén dich tai san nay chi mang tinh chét tam thdoi,
vi hgp dong tin thac sé két thuc khi mét trong hai bén
chét (d6i vé6i phap nhéin thi mét tu cdch phap nhin
trong trudng hop gidi thé, sap nhép hay phd san); khi
muc dich ctia hgp dong nay dat dugc trudce thoi han
quy dinh; ngudi thu hudng ti chéi; hodc trong trudng
hgp van chua hay khong dat duge muc dich thi thoi
han ctia hgp dong khong thé qué 99 nam.

Hiéu luc ciua hgp dong tin thic. D& hgp dong tin
thac cé hiéu luc phap ly thi hgp dong nay phai dugc
cong chiing néu tai san tin thac la tai san chung hay tai
san khong thé chia dugc thudc s& hitu ctia vg chong.
Trong trudng hop tai sin nay la bit dong san thi phai
déang ky va cong bé tai van phong ding ky quyén st
dung dét vé tinh trang ctia tai san nay. Trong thoi han
mot thang, hgp dong tin thac phai dugc ding ky & chi
cuc thué doanh nghiép noi tru s¢ ctia bén nhan tin
thac. Sau khi dang ky thanh cong hop dong tin thac
phai dugc cong bé trén s6 dang ky qudc gia vé tin thac.
Loi ich ctaa hgp dong tin thac. Loi ich co ban caa
hgp dong tin thac dugc thé hién rd trong trudng hop
nguodi tin thac 13 ngudi yéu thé trong xa hoi person-
nes vulnérables (ngudi cao tudi, ngudi stic khoe kém
hay ngudi bénh tat...). Nhiing ngusi nay néu khong
thudc truong hgp c6 ngudi giam ho hay dai dién, ho



Tap chi Phdt trién Khoa hoc va Céng nghé - Kinh té-Ludt va Qudn ly 2022, 6(4):3485-3490

c6 nguyén vong la giao tai san cho ngudi tin tudng
quan ly mot cach hop phép theo yéu cau va nguyén
vong cta ho va ho ciing c6 thé tré thanh nguosi thu
hudng néu ghi ro trong hgp dong. Vi du trong trudng
hop 6ng A c§ dong ctia mdt cong ty hay chu ctia mot
doanh nghiép c6 vg la ngudi nghién bai bac va con
12 ngudi nghién chét kich thich. Ong A cdm thdy stic
khoe ngay cang yéu va thinh thoang c6 chiing dang
tri thi 6ng A c6 thé tin thdc tai san ciia minh cho mét
ludt su quan Iy cho dén khi 6ng A 14y lai stic khoe hodc
cho dén khi vg con 6ng cai nghién thanh cong. Hodc
trong trudng hgp nay 6ng A mac bénh ung thu va c6
mong mudn diéu tri tai nudc ngoai, vilam diéu tri cé
nhiing rai ro nhit dinh nén ong A lam hgp déng tin
thac tai sin cho mot t6 chuic tin dung nao do giap ong
A quan ly tai san ctia minh cho dén khi phau thuét
thanh cong thi 6ng A c¢6 thé 14y lai tai san da tin thac.
Ngoai ra lgi ich quan ly tai san, hgp dong tin thac con
c6 thé b sung cho hgp dong ty quyén sau khi chét.
N6 cho phép ngudi con séng chon mét ngudi tuy y
dé trao nhiém vu quan ly tai san cho dén khi chét ma
khoéng cin sy dong y cua bat ky ngudi thiia ké nao.
Hai cdng cu phép ly nay cé thé long ghép vao nhau
trong chién lugc quan ly di san.

Lgiich khdc khong thébo qua ciia hgp dong tin thécla
tai san tin thac khong con ndm trong khoi san nghiép
ctia ngudi tin thac, cic khoan ng phat sinh sau d6 sé
khong dugc quyén ké bién tai san da dugc tin thac. Va
ciing nhu vay, cht n¢g ctia ngudi nhén tin thic ciing
khoéng thé ké bién tai san da dugc tin thac mic duino
tam thoi thudc s6 hitu ctia ngudi nhén tin thac. Nhu
vay, noi khdi tai san tin thic ndm ngoai sy giao luu
dan sy? Diéu nay khong hdn dung, vi tai sdn tin thac
6 thé dugc ngudi nhén tin thic khai thac va hoa lgi
lgi ttic thu dugc thong thuong dugc quy dinh trong
hgp dong tin thac nhu 1a chi phi quan ly tai san tin
thac. D6 la truong hop khai thac tai san tin thac c6
phit sinh hoa lgi 1gi ttic, con trong trudng hgp nguge
lai thi ngudi nhén tin thac phai chiu trach nhiém cac
khoan ng phat sinh ti viéc khai théc nay.

Su khéc biét gitia hgp dong tin thac va hgp dong ty
quyén la & cho tai san ty quyén thong thudng khong
dugc chuyén giao cho ngudi dugc uy quyén, khdi
tai sdn nay van nim trong san nghiép cta ngudi ty
quyén. Day la su khic biét co ban nhat so v6i hgp
dong tin thac vi n6 co sy chuyén giao quyén s& hiiu.
Con d6i véi hgp dong thé chép, thé chip la mot quyén
trén tai san chd khong phai quyén s¢ hiiu nhu hgp
dong tin thac. Tai san thé chip thong thuong khong
dugc giao cho bén nhan thé chip ma chi giao gidy t¢
lién quan, tai sdn van thudc sy quan ly cta bén thé
chép.

Déi v6i hgp dong tin thac thi ngudi tin thac mét di
quyén s& hiiu trén tai san chuyén giao va ngusi nhan
tin thac sé trd thanh cha s¢ hitu nhung bi han ché
quyén dinh doat. Hoa lgi l¢i ttic phat sinh ti viéc khai
thdc tai san tin thac nay c6 thé trd lai cho ngudi tin
thac néu diéu khoan hgp doéng c6 quy dinh.

Phan loai tai san tin thac theo Luat Phap va
ché dinh tuong tu ton tai trong Luat Viét

Co ba loai tin thac: tin thdc quan ly tai san, tin thac
dam bao thyc hién nghia vu va tin thic tdng cho. Hinh
thiic tin thac thit ba khong dugc phép luét Phap thiia
nhén vi nham muc dich ngan chin viéc trén thué va

nhdm béo dam quyén thuia ké.

Tin thac quan ly tai san (quy tin thac)

Tin thac quan ly tai san 13 hgp dong theo d6 bén tin
théc sé chuyén tai san cia minh cho bén nhén tin thac
d€ bén nay quan ly khéi tai san dugc chuyén giao vi
1gi ich ctia bén tin thac hodc bén thi ba thy huéngs.

Ung phé véi su bit 6n caa doanh nghiép. Lgi ich
cuia viéc tin thac quén ly nhdm muc dich, trong mot
chting myc nao do, bao vé khdi tai san nay nim ngoai
pham vi ké bién ctia chti ng. D6i tugng ctia hgp dong
c6 théla bt dong san, cong cuy tai chinh, tai san doanh
nghiép...

Ung pho véi su bit 8n ctia chit doanh nghiép. Viéc
tin thdc quan Iy c6 thé dugc xem 1a bién phép an toan
cho céc doanh nghiép trong truong hgp chat doanh
nghiép roi vao tinh trang can dugc phap luit bao vé
(ngudi bi mét ty chd, ngudi bi rdi loan tinh than...).
C6 thé1a mot ngudi binh thusng nao do, trong trusng
hop bi chling dang tri hay mat tri nhg, ngudi nay ciing
6 thé st dung bién phdp nay dé€ bao vé khoi tai san
ctia minh.

Ung phé véi sy tiéu tan tai san cia thanh vién trong
gia dinh. Do sy tiéu tén tai san ctia con cai hodc con vi
thanh nién ma cha me c6 thé xem xét la hgp dong tin
thac khi cha me roi vao tinh trang khéng c6 kha nang
quan ly tai san (nhu dang tri, mat tri nhé...). Trong
trudng hop nay thi hgp dong tin thac giong nhu hgp
doéng ting cho nhung cé diéu kién (cho ai d6 nhung
van con ndm cén) bang céch giéi han viéc stt dung tai
san nay. Ngudi thu hudng phai thong qua ngudi duge
tin thac d€ nhén tai san theo dinh ky, vi du nhu mét
thang ngudi con nay c6 thé14y 10.000.000 VND nhim
tranh tiéu tdn tai san mot cach nhanh chéng.

Tin thdc cho gia dinh trong chién lugc tranh thué.
Phén bé tiing phén, tin thic dugc xem nhu moét cong
cu hoach dinh thué, chia tliing phan thu nhép cta
ngudi tin thac cho cac thanh vién trong ciing moét gia
dinh nhdm muc dich giam thué.
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Loai hinh nay & Viét Nam chua dugc thiia nhan. Tuy
nhién, c6 thé hay khong mot hinh théc hop dong
dac biét dugc ky két nham muc dich quan ly tai san?
Khong c6 diéu khoan nao cdm céc bén ky két loai hgp
dong nay, do d6 ciu tra 16i la c6 thé xdc 1ap hgp dong
tin thac nhung phai thoa cac diéu kién c6 hiéu luc cua
hgp déng theo quy dinh ctia BLDS.

Tin thac dam bao thuc hién nghia vu

Theo diéu 2011 BLDS Phap, tin thdc dam bao thuc
hién nghia vu 1a mét hgp dong theo do6 bén tin thac
chuyén quyén s6 hiiu hodc tai san cia minh cho bén
duogc tin thac nham muc dich bdo ddm thyc hién mot
nghia vu nao d6. Hop déng tin thac con cé thé ¢
thém diéu khoan bé sung tai san tin thac trong truong
hgp c6 khodn ng méi phat sinh (Piéu 2372-5 va 2488-
5 BLDS Phép). Nhu vay & day c6 su khac biét véi bién
phép bao dam thuc hién nghia vu thong thuong la tai
san dung dé€ bao dam thyc hién nghia vu dugc giao
cho bén thiic ba gili va quan ly va diéu dac biét 1a
tai san nay khong con thudc quyén sé hitu cta bén
tin thac. Tin thac khong ton tai trong phéap luat Viét
Nam. Tuy nhién, & Viét Nam c6 mdt hinh thtc tuong
tu goi la ky quy. Trong trudng hgp ngudi c6 nghia vu
khong thuc hién hodc thuyc hién khong day du nghia
v, ngudi c6 quyén sé dugc thanh toan khoan ng boi
t6 chuic tin dung sau khi trit cdc khoan phi can thiét.
That véy, theo diéu 330 BLDS Viét Nam thi ky quy 1a
viéc bén c6 nghia vu gtii mot khoan tién hodc kim khi
quy, da quy hodc gidy t& cé gia vao tai khoan phong
toa tai mot t6 chuic tin dung d€ bao dam viéc thuc hién
nghia vu. Tuy nhién, sy khac nhau gitia tin thac va ky
quy 1a 6 chd ddi tugng cltia hgp dong tin thac rong
hon d6i tugng ctia hgp dong ky quy. Ngoai nhiing
loai tai san dugc liét ké & hgp dong ky quy thi hgp
dong tin thac con bao gom cac quyén tai san va nghia
vu. Su giéng nhau ndi bat gitia hai loai nay la khoi tai
san chuyén giao sé ra khoi khoi tai san ctia ngudi ky
quy hodc ngudi tin thac nhung ton tai dudi dang bi
phong toa bai bén thi ba va dugc quan ly bai bén thi
ba (diém khac biét 13 tai sin phong tda van thudc s&
hiiu ctia bén ky quy) va bén thu ba sé chuyén khdi tai
san nay cho nguoi thu hudng dugc chi dinh trong hgp
dong néu nhu bén ¢ nghia vu khong thuc hién hoac
thuc hién khong dung nghia vu dan sy da cam két.

Tin thac tang cho tai san

Day la hinh thtc tin thac ma trong phép luat Anh-My
goi 1a Trust’. Tuy nhién, theo phap luit nuéc cong
hoa Phép, loai tin thac ting cho khong c6 dén bu nay
bi c4m vi ly do n6 khong mang lai nhiéu loi ich nhu
cac bién phap tdng cho khac nhu ity quyén sau khi chét
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mandat a effet posthume (diéu 812 BLDS), ting cho
qua trung gian libéralité graduelle va libéralité résidu-
elle (diéu 1048 va 1049 BLDS). Ngoai ra, con mot ly
do khac nita 1a ngin ngtia viéc stt dung tin thac dé
trong muc dich lan tranh hay gian lan lam gay hai dén
nhiing quy dinh vé ting cho va thia ké.

VAI TRO CUA TiN THAC VA KHA
NANG AP DUNG TAI VIET NAM

Tin thac I hinh thitc tach biét s& hitu tai san va quan
ly tai san. Trong phap luat Viét Nam, ché dinh tin thac
van chua dugc thiia nhan nhung vin ¢ moét s8 ché
dinh mang ban chit ctia tin thac.

Di san dung vao viéc thd cang. Dién hinh nhétla ché
dinh ¢6 xua “Huong hoa” hay ngay nay con goi la Di
san diing vao viéc tho ciing theo Biéu 645 BLDS 2015.
Trong lich st thai phong kién, viéc d€ lai huong hoa
la bat budc, it nhét 13 1/20 phan di san ctia ngudi chét,
ngay nay viéc d€lai di san thd cting 1a khong bat budc.
Di san thd cung nay ban chét la tai san tin thac vi khéi
di san thoi cung nay ton tai doc 14p véi san nghiép
ctia ngudi tho tu (nguoi quan ly di san tho cling) va
né ton tai vi muc dich tho cing t6 tién. Khi ngudi
thd tu mét hodc bi trudt quyén thi di san nay sé dugc
chuyén giao cho ngudi thiia tu ké tiép dé tiép tuc thuc
hién muyc dich thd cung t6 tién.

Diing tén ho ngudi khac. Dién hinh lién quan dén
viéc dlng tén h¢ nguoi khac c6 thé xem dn 1é s6
02/2016/AL vé vy an tranh chip doilai tai san. Néu ap
dung ly thuyét vé tai san tin théc, chung ta c6 thé hinh
dung sy viéc qua lang kinh tai san tin thdc nhu sau:
nguoi Viét Nam dinh cu tai nudc ngoai do ho khong
6 tu cach chti thé ctia quyén stt dung dét tai Viét Nam,
ho dd bo ra s tién thc la chuyén quyén s& hitu caa s6
tién nay sang cho ngudi Viét Nam trong nudc diing
tén nhén chuyén nhugng quyén stt dung dit h minh.
Nguoi ding tén ho dugc xem la ngu6i nhan tai san tin
thac, that sy tén trén gidy ching nhin quyén st dung
dét 1a tén ngudi nay; nhung trong quan hé tin théac thi
ngudi ding tén ho chiu sy rang budc bdi quan hé tin
thac v6i nguoi nude ngoai (ngudi 1ap tin thac). Giai
phép ctia Toa 4n t6i cao c6 thé hop ly nhung chua c6
cén ct thuyét phuc va rd rang vé viéc xac dinh cdng
stic ngang nhau d€ chia phan gia tri chénh 1éch ting
thém so vdi s6 tién goc nhin chuyén nhugng quyén
sti dung dat, néu xem déy la chi phi quan ly tai san
tin théc thi ¢6 vé hgp Iy va thuyét phuc hon. Cé6 thé
théy rang tuy quan hé tin thdc chua dugc phép luét
Viét Nam thtia nhan, nhung xét trong méi quan hé
nay thi Toa dn c6 xu hudng xét xtt nhu 14 moét quan hé
tin thac.

Quy tui thién tu nhan. Van dé€ kéu goi quyén gép tng
ho dong bao Mién Trung, hang loat bai béo, thong tin
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trén mang xa hoi x6n xao trong thoi gian viia qua vé
viéc ca si Thay Tién da ding ra kéu goi ngudi dan
déng goép hé trg mién Trung®’. Xuét phat tit muc
tiéu khic phuc thiét hai vi thién tai, ca si Thuy Tién
da dlng ra giy quy d€ ung ho ngudsi dan bi thiét hai,
viéc kéu goi quyén gop gay ra nhiéu y kién trai chiéu
xung quanh hanh dong tit thién nay, cu thé hon la
lién quan dén s6 tién quyén gép dugc . Bé qua yéu
t6 khen ché ctia ngudi dan vé hanh dong ctia cb ca
si nay, cac Dai biu Qudc hdi, cac Luat su ciing da
vao cudc, nhiing quy dinh phdp luat hién hanh cling
da dugc néu lén, cu thé 1a chi cé céc t6 chtic cb tu
cach phap nhan méi c6 quyén kéu goi, ting ho, phan
phdi tién hang ctu trg (theo Diéu 4 va 5 Nghi dinh
64/2008/ND-CP)!!. Da s6 cac chuyén gia cho ring
cac quy dinh nay khong con phu hgp hay déy chi 1a
van dé thu tuc, thdm chi con néu 1én day la quan hé
hop ddng ting cho tai san 2. Xufit phat tit vin dé nay,
viéc ap dung cdc quy dinh hién hanh mét cach cling
nhdc dan dén nhiéu btic xuc, phin nd trong xa hoi.
Déi véi trudng hop co ca si Thay Tién, néu xem dayla
quan hé tin thic “quy tin thac ti thién”, nguoi lap tin
théc 1a toan bo ngudi dan gop tién bang cach chuyén
quyén s& hitu s6 tién do6 vao tai khoan ngudi nhan tin
thac la ca si Thuy Tién nham thuc hién mét muc tiéu
nhét dinh (ang ho dong bao mién Trung) thi c6 thé
gidi quyét co ban van dé viia dugc dé cép.

KET LUAN VA KIEN NGHI

Tu nhiing phén tich trén cho th4y phap luit Viét Nam
hién nay chua du quy dinh d€ dp dung vao cic tinh
huéng nhu di sin dung vao viéc thd cung, ding tén
ho, quy tii thién tu nhén... Néu nhu vin dung tin thac
trong cac bdi canh phap ly cu thé nhu trén thi c6 thé
giai quyét dugc nhiéu vin dé con ton tai trong xa hoi
hién nay.

Tuy phap luat Viét Nam chua thiia nhdn mét cach
minh thi nhung sy hién hitu cia quan hé tin thac lu6n
ton tai trong x4 hoi. Nhin chung trén thuc t€ tin thac
la mét dang hgp dong luon ton tai xung quanh ching
ta, ton tai trong xa hoi. Do d6, can phai dugc phap
lut can thiép d€ giai quyét mot s6 xdo tron trong doi
sOng xa hoi dan su.

XUNG POT LOI icCH

Tac gid xin cam doan ring khong c6 bét ki xung dot
lgi ich nao trong c6ng bo bai béo.

DONG GOP CUA TACGIA

Toan b noi dung bai viét chi do tdc gia Nguyén Thi
My Hanh thuc hién.
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The institution of trust from comparative law perspective and its
applicability in Vietnam

Nguyen Thi My Hanh"

ABSTRACT
Trust is not a new regime, but it has been existing since Roman time and developed profoundly
: in common-law countries such as England and Unites States ever since. In 2007, trust law has
Use your smartphone to scan this been imported into France, a conservative civil law country which is heavily influenced by theory
QR code and download this article of France's legal heritage (Aubry and Rau on the patrimony). French lawmakers have inherited and
adjusted the Trust to make it appropriate with their legal system. This proves that there is strong ba-
sic for the existence of trust law. Indeed, Vietnam is also a country that follows the civil law tradition
and is heavily influenced by the French legal system. In Vietnam, although trust property has not
been well-known in practice, it has been existing in civil lives. In current society, there are several
legal circumstances to which if we have not applied current regulations shall not be completely
resolved. On the contrary, if we apply the trust regime, those legal circumstances shall be well re-
solved. Therefore, this article focuses in analyzing in depth trust regime from a law comparative
perspective and aims at giving a few suggestions on its applicability in Vietnam.
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