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ABSTRACT

Gender inequality is one of the key factors that prevents women from asserting their land rights
in Vietnam. The Civil Code (2015) in Vietnam allows a wife, daughters, and sons to claim an equal
share in familial property upon the death of a family member. The goal of the Civil Code (2015) was
to empower women within Vietnamese society by giving them rights to property through inheri-
tance. Despite these laws being clear in their intent, there are number of legal and cultural barriers
that women face when trying to enforce their land inheritance rights. This paper explores the main
barriers women face when they seek to claim their land inheritance rights in local courts. Through a
series of 60 in-depth interviews with Vietnamese female litigants, lawyers, court officials (clerks and
judges), local officials, and chairwomen of the Vietnamese Women's Union (VWU) in 6 cities (Ha
Noi, Tuyen Quang, Thanh Hoa, Vinh Phuc, Hung Yen, and Hai Phong) in Vietnam, this paper finds
that the most common barriers to women's successful assertion of their land inheritance rights are
Confucian thought (such as the desire to live harmoniously and to avoid litigation) and the low
quality of the professional legal service, local officials, and chairwomen of the VWU. This paper ap-
plies gender relations feminist legal theory to the case of Vietnam, taking into account East-Asian
socio-cultural traditions. The gender relations feminist legal theory perspective considers women
as community members, viewing their situation, and development as closely related to other com-
munity members. Through the gender relations feminist theory lens, family is a community, and
the wife is one of the two most important people in the family. Gender relations feminist legal
theory forms an important aspect of the conceptual framework. This paper adds to the literature
by showing how women employ inheritance laws to resist gender roles within families and state.
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INTRODUCTION

This paper explores the barriers that women face
when seeking to enforce land inheritance laws in Viet-
nam and demonstrates that there is a significant gap
between law on the books and law in practice. The
Civil Code (2015) in Vietnam allows a wife, daugh-
ters, and sons to claim an equal share in familial prop-
erty upon the death of a family member. The goal of
the Civil Code (2015) was to empower women within
Vietnamese society by giving them rights to property
through inheritance. Despite these laws being clear in
their intent, there are a number of legal and cultural
barriers that women face when trying to enforce their
land inheritance rights. These barriers are explored in
this thesis.

While the Constitution of Vietnam (2013) and the
Law on Land (2013) provide strong recognition of
women’s rights to inherit land, changes within soci-
ety to accept women as legitimate landholders is still
evolving!. Notably, inequality of access to economic
or financial resources persists, despite constitutional

steps taken to end gender-based discrimination. How
are women’s land inheritance rights perceived and un-
derstood in a cultural context where daughters are
rarely provided for in their parents’ wills and a wife’s
‘only duty’ and ‘main purpose in life’ is to be of service
to her husband?? This paper explores the main bar-
riers women face when they seek to claim their land
inheritance rights in local courts. Through a series of
in-depth interviews with Vietnamese female litigants,
lawyers, court officials (clerks and judges), local of-
ficials, and chairwomen of the Vietnamese Women’s
Union (VWU), this paper finds that the most com-
mon barriers to women’s successful assertion of their
land inheritance rights are Confucian thought (such
as the desire to live harmoniously and to avoid litiga-
tion), the lack of judicial independence of Vietnamese
court system, and the low quality of the professional
legal service, local officials, and chairwomen of the
VWU.

Property rights play a significant role in shaping gen-
der inequality. Land is a valuable asset which women

in rural areas can use to generate income either by
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accessing credit against land title or earning income
from the land; for example, from agriculture. Previ-
ous studies have found that where a female has con-
trol of the household’s income, child nutrition and
food security is more prioritised than where house-
hold income is controlled by a male. Allendorf ex-
plored that women’s land rights give women the right
to have a final decision at their homes (a measure
of empowerment) and children who have mothers
own land are importantly less likely to be severely
underweight3. Rao observed that, in India, men
had better access to higher, for example, off-farm
jobs. However, women had less opportunity to ac-
cess job far from their homes. Further, Rao ques-
tioned whether land rights alone were sufficient to
strengthen gender equality and food security and ar-
gued that equal access to resources for women needs
to be coupled with the strengthening of a range of en-
titlements supporting, for example, political decision-
making. In addition, Garikipati found that, in In-
dian, loans procured by women may easily be diverted
to enhance their household assets and incomes. On
the other hand, women with a lack of co-ownership
of family’s productive assets, may not result in her
empowerment. Accordingly, while the overall house-
hold benefits from lines of credit extended to women,
this may not actually advance the pursuit of gender
equality.

For example, in some countries where women do not
have equal rights to land, their children are on av-
erage 60 percent more malnourished, and in coun-
tries where women cannot access credit (due to, for
instance, a lack of property rights), then the number
of malnourished children is an estimated 85 percent
higher than average®. Likewise, land tenure security
for women in developing countries is fundamental to
reducing women’s vulnerability to domestic violence
and potential of contracting HIV, both of which in-
fluence food security outcomes”.

Agarwal underlined the need for women to obtain an
official title to land and property to achieve economic
power. Similarly, Menon, Rodgers and Nguyen find
a positive relationship between Vietnamese women’s
land rights and the improvement of their children’s
education and health®. Despite the importance of ac-
cess to land, Scott states that women’s land rights are
still under-acknowledged in Vietnam”. Therefore, fe-
male access to land in Vietnam requires closer con-
sideration to achieve gender equality. In addition to
these economic benefits, researchers in other parts of
the world have found that women with property own-
ership are less vulnerable to domestic violence from
their husbands®.
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CONCEPTUAL FRAMEWORK AND
RESEARCH METHODOLOGY

Gender Relations Feminist Legal Theory

This paper draws upon gender relations feminist le-
gal theory to explore cultural, social, and legal bar-
riers influencing women’s land inheritance rights in
Vietnam. Socially constructed gender norms mean
that women have different experiences to men in the
Vietnamese legal system. These socially constructed
norms influence the way women view themselves as
litigants, the way the communities and family mem-
bers perceive female land inheritance litigants, the
way that government officials deal with women lodg-
ing such claims, the way that the legal profession
deals with female clients, and ultimately the decisions
reached by the judiciary on women’s land inheritance
dispute cases. While the laws theoretically promote
gender equality, in practice, the laws are heavily in-
fluenced by socially constructed norms about what a
‘good woman’ should and should not do. Women are
expected to be ‘good at home and excellent at work,
and women themselves prioritise family and house-
hold harmony over political gains®. The women in-
terviewed for this study who have brought land inher-
itance claims are exceptional women - perhaps even
trailblazing women - who have defied cultural norms
and demanded the legal system uphold and enforce
their legal entitlements to land.

Research methodology

Two methods were utilised to collect data. The first
method was qualitative semi-structured interviews.
I interviewed 60 people who were extensively in-
volved in women’s land inheritance disputes in 6 cities
(Hanoi, Tuyen Quang, Thanh Hoa, Vinh Phuc, Hung
Yen, and Hai Phong) in Vietnam. These included
female litigants, court officials (judges and clerks),
lawyers, local officials, and chairwomen of the VWU.
The second method of data collection was documen-
tary research. I collected documents, including statu-
tory laws and administrative regulations; interna-
tional legal instruments; papers and reports of var-
ious state agencies and foreign actors, such as the
United Nations Development Programme (UNDP),
the World Bank; newspaper articles; and scholarly
works published internationally and within Vietnam.

CASE STUDIES, RESULTS, AND
DISCUSSION
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Case 1: Nguyen Thi Thu Nga

Mrs. Nga’s family lives in Tuyen Quang city within
Tuyen Quang province, in what might be called a
middle-class family. Her sad but steady voice tells
me of a life filled with land inheritance dispute cases
with her younger brother-in-law. She recounts how
she strived to maintain respectability despite of her
brother-in-law’s attempts to bully and humiliate her.
As she told me about her decision to sue her younger
brother-in-law, Mrs. Nga was very careful to stress
that rectifying this power imbalance was one of the
reasons why she proceeded in the local courts: ‘My
brother-in-law dared me to sue him in the local
courts. He thought that because I am a woman, I do
not have any ability to access the court system’ Mrs.
Nga resisted her parents’ advice: asserting her land in-
heritance rights despite her parents’ pressure.

« Although my parents did not support my deci-
sion to lodge my case in the local courts, I had
to sue my brother-in-law to show him that I have
the right to land inheritance. I also needed to do
it on behalf of my daughter.

In this case, Mrs. Nga’s brother-in-law sold her hus-
band’s land without her husband’s consent. Mrs. Nga
wanted to sue her brother-in-law to inherit her late
husband’s property. In the first instance of Mrs. Nga’s
trial, the judge decided Mrs. Nga would essentially
take back the land from buyers whom the younger
brother-in-law sold it to. When I asked Mrs. Nga
about her perceptions of working with the VWU’s
staff, she said:

o The VWU is still charging members’ fees to its
already-deceased members, as they do not up-
date or care about their members. They want to
acquire as many members’ fees as possible.

Mrs. Nga did not receive help from the VWU at the
local level. Additionally, Mrs. Nga suggested that the
VWU was motivated purely by profit. She was in fact
hostile to the VWU, although the VWU is responsible
to protect its members’ rights, for example, women’s
rights. The relationship between Mrs. Nga and her
local officials and the VWU's staff spotlights the dif-
ficult issues such as lack of support for women from
local officials and the VWU’s staff to women. Regard-
ing Mrs. Nga experiences with lawyers, she discussed
how she worked with four lawyers in different cities
over the course of her case:

o Mr. Cuong was my first lawyer. However, Mr.
Cuong and I did not get on well as he did not
respect me. Especially, his attitude to women’s
rights is still patriarchal.

In terms of Mrs. Nga’s lawyers, her second lawyer was
sick. She explained, T then hired another lawyer in
Ninh Binh city. Unfortunately, my case took a very
long time, he had a stroke, and therefore he had to
stay at hospital. Later on, Mrs. Nga hired Mrs. Lan
as a lawyer in Tuyen Quang city. Mrs. Lan is a retired
judge who now works as a lawyer. Mrs. Nga explained
why she hired Mrs. Lan because Mrs. Lan was well ex-
perienced in the local courts. She knew the court sys-
tem very well and had good connections not only with
court officials but also with local government officials.
This helped Mrs. Nga to acquire the evidence needed
in her land inheritance dispute case quicker than what
was normally expected for these procedures.

Due to the need to acquire evidence for the land in-
heritance dispute case, Mrs. Nga had to wait for the
outcome of her case far longer than she expected. Her
land inheritance dispute case took almost a decade to
complete. This issue also affected her daily life and
her business. As Mrs. Nga pointed out that she had
to come to the local courts as many times as they re-
quested. These meetings with court officials or other
related officials took time.

In Mrs. Nga’s case, she was very active in accessing
lawyer’s services to evaluate which lawyer she wanted
to work with. This was very unusual among the
women I interviewed. Many women did not even
know that they could hire lawyers to present their land
inheritance dispute cases in the local courts or help
them to write a litigation. Notably, Mrs. Nga was em-
powered to constantly seek better representation be-
cause she had a strong personality and since her par-
ents had a high position in society. Additionally, her
economic status was sufficient to meet the require-
ments of funding her lawyer’s services.

In Mrs. Nga’s case, lawyers who she hired illustrated
one aspect of a comprehensive mural in how the le-
gal professional community works in women’s land
inheritance dispute cases. How Mrs. Nga had to act
extremely proactively, as an agent rather than a victim
to successfully enforce her land inheritance rights. It
shows the role of lawyers in assisting their clients to
pursuit their land inheritance rights. In addition, Mrs.
Nga’s case also indicates the limitation of local officials
and the VWU's staff to assist women to access social
justice.

Case 2: Doan Thi Kim Ngan

Mrs. Ngans family lives on the outskirts of Hanoi.
Mrs. Ngan is in her late thirties. Mrs. Ngan has suf-
fered threats of physical violence from her father-in-
law and humiliation from her family-in-law. She told
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that she has worked hard to support herself and her
children, alongside the kind support of her birth fam-
ily. The situation facing Mrs. Ngan was bleak:

o My husband died in an accident. During my
marriage, my husband and I bought a shared
property, in part through a loan from my
parents-in-law. My parents-in-law wanted to
own the entire property. My parents-in-law did
not want me to use the property or to apply for
a land user certificate for the property.

Under Confucian thought, women are expected to
follow their fathers when they are at home, to fol-
low their husbands when they get married, and fol-
low their eldest sons after their husbands die. This
traditional thought still applies in Vietnamese soci-
ety, particularly in rural and remote areas. Accord-
ingly, Mrs. Ngan’s parents-in-law expected her to fol-
low the traditional rules. Those rules also suggest
that the daughter-in-law has responsibility to obey her
parents-in-law’s decisions. However, Mrs. Ngan did
not comply with her parents-in-law’s wishes. The con-
flict between traditional custom and land inheritance
laws escalated and led to the dispute parties arguing
over their land inheritance dispute case in the local
courts. Mrs. Ngan also described the issues she ex-
perienced with local officials who tried to prevent her
from lodging a case in the local courts. She said:

« T had to send many petitions to Dong Anh Dis-
trict People’s Committee, the Office of the Viet-
namese Prime Minister, and the News of Hanoi
Women.

Mrs. Ngan explained her case was delayed for sev-
eral years and her application for the land user certifi-
cate was also delayed due to the land inheritance dis-
pute between Mrs. Ngan and her parents-in-law. Both
the local government and the local court rejected Mrs.
Ngan’s petition for several times. Finally, Mrs. Ngan
approached the News of Hanoi Women to raise her
land inheritance dispute issue as the News is a local
newspaper that protects and promotes happy family,
introduce new laws in terms of women’s rights. Mrs.
Ngan explained to me why she approached the local
media to help progress her case:

« When my neighbours have problems, they usu-
ally write their concerns to local media which
presses the responsibilities of the local govern-
ment. Thatis why I also followed their way to re-
solve my land inheritance dispute case in a prac-
tical way.
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In Mrs. Ngan’s case, the local media played an impor-
tant role to press the local government to comply with
Vietnamese inheritance laws. This publishing forced
Mrs. Ngan's case to be resolved as the local govern-
ment came under pressure from public interest and
media attention. As such, in the local government
where Ngan lives could no longer afford to neglect
Mrs. Ngan’s land inheritance dispute case, they had
to resolve Mrs. Ngan’s case to comply with public de-
manding once Mrs. Ngan’s land inheritance dispute
case was known/published.
As Mrs. Nga’s and Mrs.

power relations and case outcomes in the local courts

Ngan's cases illustrate,

are substantially affected by family, community, legal
professionals, and court officials. Accordingly, inland
proceedings, the status and legal professional knowl-
edge used by legal actors may challenge pre-existing
social power relations between disputant parties and
reconfigure the power dynamics of women’s land in-

10 The institutional stand-

heritance dispute cases
ing of the lawyer and his or her ability to speak le-
gal language represents a form of discursive power in
the presentation of women’s land inheritance dispute
cases. This has consequences either for enhancing ac-
cess to social justice, or alternatively amplifying social
power inequalities where legal aid is unavailable for
the poorest litigants. Access to legal representation,
whether through hiring a lawyer or through pro-bono
assistance provided through local government agen-
cies, can be the critical turning point for women seek-
ing to assert their land inheritance rights. It can be the

difference between success or failure.

CONCLUSION

This paper elaborated upon the Vietnamese women’s
experiences in inheritance dispute cases in local
courts. Agarwal’s gender relations feminist legal the-
ory proved relevant to making sense, conceptually, of
the behaviours and influences of state and non-state
actors in the case studies. Engaging with gender re-
lations feminist legal theory also had the benefit of
prompting a shift in thinking towards questions of ac-
tor legitimacy and authority to act. Gender relations
feminist legal theory thoroughly explains the factors
which help women to claim their land a share in
parental property including the existing inheritance
laws, the women’s literacy (legal awareness), the social
legitimacy of women’s claim, women access to public
officials, ability to access to lawyers, local courts, and

women’s access to economic and social resources.
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Nghién cttu thuc dia vé tranh chap quyén thua ké dat dai cia phu
ni Viét Nam

Nguyén Thi Kim Chung”

TOM TAT

Bt binh déng gidi la mét trong nhiing yéu té chinh can trd phu nir khang dinh quyén vé dat dai
cla ho & Viét Nam. B luat Dan sy ndm 2015 & Viét Nam cho phép vg, con gdi va con trai dugc
chia tai san gia dinh bang nhau khi mét thanh vién trong gia dinh chét. Muc tiéu ctia BO luat Dan
su'nam 2015 la trao quyén cho phu ni trong xa héi Viet Nam bang cach trao cho ho quyén déi voi
tai san thong qua thira ké. Mac du cac luat nay ré rang vé muc dich clia ho, nhung mot sé rao can
phép ly va van héa ma phu nir phai déi mat khi ho thuc thi quyén thiia ké dat dai. Bai bao phan tich
nhing rao can chinh ma phu nt phai déi mat khi ho thuc hién quyén thira ké dat dai ctia minh tai
cac toa an dia phuong. Thong qua 60 cudc phong van sau véi cac nir nguyén don, luat su, can bd
toa an (thu ky toa va tham phan), cong chuic tu phap xa/phucng va cac nir Cha tich Hoi Lién hiép
Phu ntrViét Nam (LHPNVN) tai 6 thanh phé (Ha Noi, Tuyén Quang, Thanh Hda, Vinh Phic, Hung Yén
va Hai Phong) & Viét Nam, bai bdo nay cho thay nhimg rao can phd bién nhat déi vdi viec phu nir
khéng dinh quyén thira ké dat dai clia ho la tu tudng Nho gido (nhu mong mudn séng hoa thuan
va tranh kién tung) va chat lugng thédp ctia cac dich vu phap ly chuyén nghiép, cac quan chic dia
phuong va cac ni chu tich ctia Hoi LHPNVN. Bai bao dp dung ly thuyét phap ly nir quyén quan hé
giGi vao trudng hop clia Viet Nam, co tinh dén truyén théng van hoa xa hoi Dong - A. Quan diém
ly thuyét phap ly ntr quyén quan hé gidi coi phu nr la thanh vién céng déng, coi hoan canh va su
phét trién co lién quan mat thiét véi cac thanh vién khac trong cdng déng. Qua lang kinh ly thuyét
n{ quyén quan hé gidi, gia dinh la mét cong déng, va ngudi va la mét trong hai ngudi quan trong
nhdt trong gia dinh. Ly thuyét phap ly n&r quyén quan hé gidi la mét khia canh quan trong dé gidi
thich cac tinh huéng trong bai nghién ctu. Bai bao nay bé sung vao tai liéu bang cach chira cach
phu n{ thuc thi quyén thiia ké dé khang dinh vai trd gidi trong gia dinh va nha nudc.
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