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ABSTRACT

Gender mainstreaming has become an international tool with the purpose of realizing gender
equality and reducing obstacles to gender equality. Mainstreaming gender in policy and law is both
a national and an international requirement to promote gender equality. Gender mainstreaming
involves the integration of a gender perspective into different stages of a policy cycle (including
policy planning, policy implementation, policy monitoring, and evaluation) to promote gender
equality and eliminate gender discrimination. Why does gender mainstreaming matter in relation
to law and policy? It is because gender mainstreaming not only effectively solves policy issues, but
also ensures that policy-making and legislative work is of a high quality and is greatly relevant to
society.

Gender mainstreaming, however, is a difficult technique, as illustrated by the fact that, the effec-
tiveness of mainstreaming gender into policy and law remains low. Through the application of
feminist legal theory which criticizes law and policy as patriarchal institutions that contribute to
the subordination of women and the lack of gender-sensitive laws and policies, this paper details
the challenges of mainstreaming gender in law and policy. These challenges include, but are not
limited to, the patriarchal gender ideologies that shape the way policy-makers plan and imple-
ment laws and policies, the lack of knowledge and skills in gender mainstreaming, or the rigid way
of applying gender mainstreaming in different areas of life, the lack of understanding of gender
construction of law and policy, the lack of gender personnel, and the inadequate attention paid to
mainstreaming gender in law and policy.

The paper also proposes solutions to mainstream gender effectively in law and policy. In addition,
this paper calls for more discussion and research regarding gender mainstreaming in law and policy,
for gender mainstreaming to become a comprehensive strategy in promoting gender equality in
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INTRODUCTION

Promoting equality between women and men must be
at the heart of everything we do. There are different
ways to promote gender equality, however, the most
effective and strategic solution is gender mainstream-
ing. Gender mainstreaming is a comprehensive ap-
proach, a strategic solution that changes thinking and
ways of action to thoroughly address the causes of in-
equality in different areas of social life, contributing to
achieving the goal of gender equality. This is a strategy
that makes the concerns and experiences of women
as well as of men being an integral part of the plan-
ning, implementation, monitoring and evaluation of
policies and programs in all economic, political and
social spheres, so that women and men enjoy equal
benefits, and fully develop. It should be noted that
the fundamental goal of gender mainstreaming is to
achieve gender equality.

Thus, gender mainstreaming is the inclusion of gen-
der perspective in all steps of preparing, designing,

implementing, monitoring and evaluating programs,
policies and activities with the goal of promoting
equality between women and men to combating gen-
der discrimination. Gender mainstreaming is a strat-
egy to make gender concerns and experiences part
of all activities in the political and socio-economic
spheres so that everyone is equal and eliminates in-
justice. In other words, gender mainstreaming is a
way of bringing gender equality perspectives into ev-
ery policy, program, and development plan of society
and community, creating a flow of gender in different
areas of life. In terms of policy, gender mainstreaming
means assessing the different implications for people
of different gender of any planned policy action, in-
cluding legislation and programmes, in all areas and
levels. Gender mainstreaming implies looking at the
human implications of any activity, highlighting the
inequalities and differences between women and men
and thus the potential differential impact of policies

on both women and men.
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RESEARCH METHODOLOGY

This paper uses secondary data, with the analysis
of theoretical and practical issues on gender main-
streaming in laws and policies, the current status of
gender mainstreaming in law and policy in Vietnam,
comparing with requirements of international law to
see the gaps that exist, and the difficulties and ob-
stacles in the mainstreaming of law and policy. On
that basis, make recommendations to promote gender
mainstreaming in laws and policies, to minimize diffi-
culties and obstacles to gender mainstreaming in law
and policy, in order to promote gender-sensitive pol-
icy cyles. Research on this issue is limited, due to the
complex and intensive nature of gender mainstream-
ing in law and policy. The article also uses the authors’
experience of mainstreaming gender in law and pol-

icy.
RESULTS AND DISCUSSION

The importance of gender mainstreaming
to policy and law

Gender mainstreaming is critically important to pol-
icy and law. It is as much about addressing gen-
der inequalities in society through policies. Since the
Beijing Platform for Action was adopted at the 1995
Fourth UN World Conference on Women in Beijing
by the United Nations, the solid regulation of main-
streaming gender into programs, laws, and policies
has been recognized as strategy in international gen-
der equality policy.

Gender mainstreaming is important to policies and
laws, according to the Council of Europe, effec-
tive gender mainstreaming leads to better informed
policy-making and therefore better government'.
Gender mainstreaming challenges the assumption
that policies are gender neutral (which they never are)
and reveal the hidden assumptions on reality and val-
ues. Gender mainstreaming leads to a fairer alloca-
tion of resources and greater transparency in the pol-
icy process. Council of Europe also emphasizes that
by making all policy-makers responsible for the in-
clusion of a gender equality perspective, gender main-
streaming makes full use of human resources!. Gen-
der mainstreaming, therefore brings gender equality
into mainstream society. It makes it visible and is ex-
pected to change negative attitudes towards gender
equality.

It is visible that gender issues can be addressed on all
policy levels from ministries to communities, and in
all the stages of the policy cycle, from planning, to
implementation, monitoring, and evaluation. At the
starting point when we define the policy problem to
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be addressed by the public intervention in a specific
policy field, we have to define the way and the extent
to which the policy is gender relevant and what pol-
icy interventions we need to address gender gaps and
gender differences. At the end of the policy cycle, we
need to assess whether the policy has addressed gen-
der needs of policy beneficiaries and fulfilled policy
objectives.

From another way of gender mainstreaming in the
policy cycle (Define, Plan, Act and Check)?, gender
is an important influencing factor that impacts on
the whole policy processes. When defining a pol-
icy, we need to define gender-sensitive and gender
equality policy goals and policy objectives based on
the findings of gender analyses. At the gender plan
process, we need to identify appropriate approaches
and plan specific interventions to achieve policy ob-
jectives. In this phase, it is relevant to set up gen-
der budget to identify how budget allocations con-
tribute to the promotion of gender equality. Also, it
is necessary to establish indicators that allow to mon-
itor equality objectives and to compare gender im-
pacts of policy on women and men. In the imple-
mentation phase (Act), it is essential to conduct inter-
vention activities to ensure that all people involved in
the policy processes have sufficient gender awareness.
Therefore, we need to set up policy initiatives and in-
terventions to solve policy problems. Finally, to fol-
low up progress and remedy possible unforeseen dif-
ficulties, it is important to monitor and evaluate on-
going work. Gender-sensitive monitoring helps iden-
tify and readdress gaps and obstacles as soon as pos-
sible. Obstacles for effective gender mainstreaming
need to be removed to accommodate effective gender
mainstreaming. Gender-sensitive evaluation identi-
fies whether policy has achieved gender objectives
and fulfills the needs of policy beneficiaries. In the
Check phase, we need to set up gender-sensitive eval-
uation criteria. European Institute for Gender Equal-
ity! has introduced five criteria, including relevance,
efficiency, effectiveness, impact and sustainability.
Gender mainstreaming is important to policy and
law, because it empowers policy beneficiaries, espe-
cially the vulnerable ones, which are the heart of pol-
icy intervention. The 2030 Sustainable Development
Agenda emphasizes the need to enhance sustainable
development for everyone in the society . Leaving no
one behind is the central promise of the 2030 Agenda
and its SDGs. Thus, gender mainstreaming can es-
tablish the framework for action. Among vulnera-
ble groups of people, women often show a high de-
gree of responsibility. Their needs and expectations
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should be main-streamed in policy planning, imple-
mentation, and evaluation to ensure that policy can
support people who suffer from structural discrimi-
nation. Thus, gender mainstreaming is a strategy for
promoting gender equality.

Feminist legal theory and gender main-
streaming

Feminist legal theory has been known as the study of
the philosophical foundations of law and justice, in-
formed by women’s experiences, to transform the le-
gal system to improve the quality of law and women’s
lives. Feminist legal theory, therefore, can be seen as
a tool for effecting social change.

Feminist legal theory emphasizes that women have
been degraded in parallel and stimulating ways
through the machinery of law, at the same time, men
characterise the standard of a human being. Women,
therefore, are subordinated to men. In fact, Femi-
nist Law Theory does not only reflect issues of gender
equality or the protection of women'’s rights. This the-
ory is an argument about how the role and perspective
of women are reflected in the planning, implementa-
tion and evaluation of the law and policy. Feminist
legal theorists commit to analyse law and policy from
feminist perspectives and to criticize law and policy as
a patriarchal institution that contributes to the subor-
dination of women.

Feminist legal theory has some major schools: for-
mal equality theory, dominance theory, cultural
feminism, and post-modern or anti-essentialist the-
ory. It should be noted that formal equality theory,
grounded in liberal democratic thought, argues that
women ought to be treated a equivalent as men. For-
mal equality has emerged from the contradictions,
conflicts and political struggles that developed in the
course of action to the implement formal equality
and addressed gender discrimination. Cultural fem-
inism emphasizes differences between women and
men, based on biological differences in reproductive
capacity. In addition to that, cultural feminism also
encourage a shared women’s culture. Post-modern
theory sees reality as what individuals or social groups
make it to be. It believes that knowledge is a so-
cial construction and truth-claims are political power
plays, and the meaning of words is to be determined
by readers not authors.

Theoretically, gender mainstreaming draws from fem-
inist analyses of gender inequality, aiming to revise
and further develop key feminist concepts and ap-
proaches®. Practically, gender mainstreaming is a
strategy of change that aims to satisfy gender needs
of policy beneficiaries.

It is interesting that, both legal feminist theory and
gender mainstreaming have common features. They
evolve the principles of human right standards. Fem-
inist legal theory designed from the standpoint of
women and intended to resist patriarchal hierarchies
in social relationship. Feminist legal theory criticizes
law and policy as patriarchal institutions that con-
tribute to the subordination of women and the lack
of gender-sensitive laws and policies. Gender main-
streaming assures that gender concerns be reflected
in the conceptualization, implementation and evalu-
ation of human rights policies, strategic planning and

the setting of priorities and objectives®.

To main-
streaming gender, it is important to do gender anal-
ysis of women’s situations. Law, as an institution, at
the national and international level, is examined for
its role in women’s oppression and for what it can con-
tribute to addressing it. Thus, the application of legal
theory along with gender mainstreaming technique
can be a prolonged solution for gender-sensitive pol-

icy making.

Challenges in mainstreaming gender into
policy and law

Gender mainstreaming is a radical socio-political
concept for achieving gender equality. Gender main-
streaming is integral to a country’s human develop-
For Sarikakis

(2014), gender mainstreaming as a public policy goal

ment and sustainable development.

and tool. Mainstreaming is not an end in itself but a
means to the goal of gender equality.

There are different ways for promoting gender equal-
ity, however, gender mainstreaming can be the best
and sustainable way as gender mainstreaming is
putting human rights at the heart of all we do. Main-
streaming gender into public policy is a difficult tech-
nique. There are major barriers influencing the effec-
tiveness of gender mainstreaming in public policy, in-
cluding, but not limited to lack of political will, patri-
archy, gender stereotyping, lack of resources, and lack
of societal awareness on issues pertaining to gender.
Lack of political will is the first barrier to gender main-
streaming. Political will is the magic ingredient of hu-
man commitment to a cause which makes things work
or make things happen. The effectiveness of policy
and law, therefore, strongly relates to political will. In
fact, it is important to establish high-level corporate
leadership for gender equality. The head of any orga-
nization has to commit to treat all women and men
fairly at work and at home - respect and support hu-
man rights and non-discrimination. The head also
needs to mainstream gender in all relevant policies
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and strategies to make sure that all activities and in-
terventions may best satisfy the needs of their staff.
Gender mainstreaming is a difficult technique and
a vague, confusing term that makes its effectiveness
contested. Sarikakis argues that the complexity of the
term causes confusion, thereby neutralizing its poten-
tial®. In other words, there is a lack of clarity in defi-
nition and conceptualization, gender mainstreaming
has not been satisfactorily theorized and elaborated*.
The definition of gender mainstreaming is ambigu-
ous. It is indicated to be a means, and an end, a strat-
egy, that makes people confused about what exactly it
is.

Gender mainstreaming, according to Daly, is prob-
lematic. In many cases, gender mainstreaming typi-
cally does not span the entire policy spectrum or hier-
archy. Even, “gender mainstreaming is a highly frag-
mented endeavor, confined either to a small number
of policy domains or to a specific program within a
domain and disconnected from general governmen-
tal policy on gender” [ !, pp.439].

There has also been a debate about the patriarchal
gender ideologies that shape the way policy-makers
plan and implement laws and policies. Policy-makers
may not intentionally create gender neutral policy,
but patriarchal ideology impacts on the way how they
perceive gender equality. Patriarchy, plus top-down
policy-making, makes policy rigid, conservative, and
difficult to meet the needs of its beneficiaries.

The lack of gender personnel, and the inadequate at-
tention paid to mainstreaming gender in law and pol-
icy has been another challenge for a long time. Schol-
ars of different stages frankly emphasize that there is
a shortage of human resource capital which is needed
for successful integration of gender mainstreaming’.
Vietnam has a shortage of gender-bound personnel.
Until 2015, the Bachelor of Gender and Develop-
ment training program was opened at the Vietnam
Women’s Academy. For the first time and to date,
this is the only bachelor’s degree program in Vietnam.
One of the main solutions mentioned in the National
Strategy on Gender Equality 2021-2030 is the fulfil-
ment of policies and laws to ensure the principles of
gender equality in the different fields, and to integrate
the contents of gender equality in the development of
policies, laws and programs, strategies and plans for
socio-economic development.

Another challenge is the rigid way of applying gen-
der mainstreaming in different areas of life. Due to
limited knowledge and skills in gender mainstream-
ing, gender integration in different activities, different
fields are applied in an inflexible process, while gen-
der mainstreaming needs a certain openness, and the
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nature and content of the activities are different. The
lack of gender-disaggregated data is also an obstacle to
limiting the effectiveness of gender mainstreaming.
Another obstacle lies in the legal provisions. In
Vietnam, the requirements and scope of gender
equality mainstreaming in the development of legal
documents are guided in Article 7 of Decree No.
48/2009/ND-CP on measures to ensure gender equal-
ity. Accordingly, gender mainstreaming is applied
to draft legal documents identified “as having con-
tents related to gender equality or gender inequality
or gender discrimination within the scope of the doc-
ument”. The Law on promulgation of legal documents
2015 (amended in 2020) requires dossiers of propos-
als for the development of laws, ordinances, written
recommendations on laws and ordinances to have a
report assessing the policy impacts in proposals for
the development of laws and ordinances. In fact, reg-
ulatory impact assessments (RIA) include gender im-
pact assessment (GIA). Article 64, Point d, Clause 1
of The Law on promulgation of legal documents 2015
requires the report on the integration of gender equal-
ity issues in the project, but stipulates that, ”if the law
project has provisions related to the issue of gender
equality”. That shows a lack of strict regulations, mak-
ing the mainstreaming of gender in policies and laws
has not been effective, with low binding and enforce-
ment.

RECOMMENDATIONS FOR CHANGE

Based on feminist legal theory perspective that high-
lights the importance of people’s participation in legal
systems as well as the struggle to eliminate women’s
subordination to men, this paper proposes following
measures for better mainstreaming gender in policies
and laws, and overcome challenges mentioned above.
- To involve all relevant stakeholders associated with
policy-making in the process of integration of gender
equality concerns into the planning, budgeting, im-
plementation, monitoring and evaluation of all poli-
cies, programmes and activities;

- Integrating gender expertise into policy processes by
making it a requirement for policy-makers;

- Using and promoting gender-disaggregated data and
statistics;

- Making sure that a gender equality perspective is en-
visaged in all policy areas and at all policy levels, tak-
ing into account that policy areas, which at first sight
do not seem relevant, may contain hidden aspects of
gender inequality;

- Ensuring the equal presence and contribution of
women and men in all programmes and activities;
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- Allocating necessary funds and human resources to
mainstreaming gender in policy and law.

- Mainstreaming gender in the law and policy must be
mandatory, not just in case the law has gender issues.
In fact, the law and policy have their target groups of
people, so it all associate with gender and gender is-
sues.

- Finally, it is critically important to pursuit the reg-
ulations of the National Strategy on Gender Equality
2021-2030 on mainstreaming gender. Specifically, we
need to develop and implement programs to promote
the implementation of gender equality and preven-
tion and response to gender-based violence; push up
communication to raise awareness and change behav-
iors on gender equality; and include gender equality
content in different educational levels.

CONCLUSION

Gender mainstreaming is a strategic solution to
achieving gender equality. In fact, gender main-
streaming is a difficult technique. It is necessary to
discuss, share experiences, identify and analyze diffi-
culties in gender mainstreaming generally, and gen-
der mainstreaming in policies and laws particularly
to come up with appropriate solutions is necessary,
both in terms of theoretical and piratical meaning.
From the perspective of feminist legal theory, gender
mainstreaming in policy law should promote the par-
ticipation of relevant stakeholders, especially women
and the vulnerable in the policy cycle, from plan-
ning, to implementation, and to policy monitoring
and evaluation, to meet the gender needs of benefi-
ciaries, contributing to changing unequal gender re-
lationships, and changing women’s subordination to
men. This paper calls for more discussions and re-
search on gender mainstreaming in law and policy,
for gender mainstreaming to become a comprehen-
sive and effective strategy in promoting gender equal-
ity in Vietnam, and in the world - for a world with “no
one left behind”
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Thach thiic ctia viéc 16ng ghép gidi trong chinh sach va phap luat
Duong Kim Anh'", Luong Van Tuan?

TOM TAT

Long ghép gidi da tré thanh mot cong cu qudc té vai muc dich thuc hién binh déng gidi va giam
bét nhung tré ngai daéi vai binh déng g|0| L6ng ghép gidi trong chinh sach va phap luat via 1a
yeu cau clia quéc gia vua la yeu cau quoc té dé thuc ddy binh dang gidi. Lobng ghép gidi bao gom
viéc 16ng ghép quan diém vé gidi vao céc glal doan khac nhau ctia chu trinh chinh séch (bao gom
hoach dinh chinh sach, thuc thi chinh sach, giam séat va danh gia chinh sach) dé thic day binh dang
gidi va xda bo phan biét déi xtr vé gidi. Tai sao léng ghép gidi lai quan trong trong moi quan hé
vai luat phap va chinh sach? Do la bai vi 1ong ghép gidi khong chi gidi quyét hiéu qua cac van dé
chinh sdch ma con dadm bao rang cong tac hoach dinh chinh sach va lap phap co chat lugng cao
va pht hgp nhiéu véi xa hoi.

Tuy nhién, 16ng ghép gidi la mét ky thuat kho, trén thuc té thi hiéu qua cla viéc léng ghép gidi
vao chinh sach va luat phap van con thap. Thong qua viéc dp dung cac ly thuyét phap ly nir quyén
vé chi trich luat phép va chinh séch nhu chi trich thé ché gia truédng da gép phan tao nén su phu
thudc clia phu nirva sy thiéu sét ludt va chinh sach nhay cam vé gidi, nghién ciu nay trinh bay chi
tiét nhimg thach thiic ctia viéc 16ng ghép gidi trong luat phap va chinh séch. Nhimng thach thiic
nay bao gébm, nhung khong gidi han déi vdi, tu tudng gia trudng vé gisi dinh hinh cach cac nha
hoach dinh chinh sach hoach dinh va thuc hién luat va chinh sach, su thiéu kién thic va ky nang
vé lbng ghep g|0| hodc cach ép dung Iong ghép gidi mot cach cding nhéac trong cac Iinh vuc khac
nhau clia cudc song su thiéu hiéu biét vé gidi trong xay dung luat phédp va chinh sach, thiéu can
bo vé gidi va viec 16ng ghép gidi trong luat phap va chinh sach chua dugc quan tam ding muc.
Bai nghién cliu cling dé xudt cac gidi phap 16ng ghép gidi maét cach hiéu qua trong luat phap va
chinh sach. Ngoai ra, bai bdo nay kéu goi thao luan va nghién cdu nhiéu hon vé léng ghép gidi
trong luat phap va chinh séch, dé 16ng ghép gidi tré thanh maét chién luge toan dién trong thic
déy binh dang gidi & Viet Nam.
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