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ABSTRACT

Surveys of sexual harassment at workplace in Vietnam and other countries show that most victims
of sexual harassment are women. In fact, the number of sexually harassed female employees each
year is very high, but the number of reported and public cases is low. The damage caused to fe-
male workers is not only physical and mental but also are long-lasting and incomplete recovery.
However, the current legal corridor in Vietnam is incomplete. Administrative sanctions for sexual
harassment are not enough of a deterrent while there are no criminal sanctions. In addition, there
is no reasonable complaint and denunciation settlement process. Therefore, it is necessary to re-
search the current status of sexual harassment in Vietnam and other countries as well as the legal
framework governing this issue. The authors used the method of studying secondary sources to
summarize and clarify the data of female workers who have been sexually harassed. At the same
time, we analyze and compare to foreign regulations, finding out the progress points to improve
the loopholes of current labor laws. Through studying foreign legislation on sexual harassment,
some highlights in the legislation of some countries whose anti-sexual harassment policy is ef-
fective. It includes a strong verbal statement; an efficient and simple complaint procedure; and
remedial measures which are powerful and tailored to the nature of the offense. In addition, train-
ing should be conducted frequently for all workers and targeted at staff who play a specific role in
the complaint procedure.

During our research, the authors used the following research methods: analysis, synthesis, compar-
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ison, interpretation, induction, and use of secondary sources.
Key words: sexual harassment at workplace, women rights, Labor Code

INTRODUCTION

Sexual harassment at workplace is a behavior tak-
ing place in many countries in the world, includ-
ing Vietnam. Therefore, it has become a pressing is-
sue that raises widespread public concern, especially
from policy-makers and legislators. The laws of sex-
ual harassment and its prevention have been gradu-
ally improved. The Vietnamese labor laws paid atten-
tion to this issue and initially had basic legal regula-
tions on sexual harassment at workplace, which helps
employees identify sexual harassment. Hence, they
have some measures to handling sexual harassment at
workplace. However, there are still some legal loop-
holes that make it difficult to protect the rights of fe-
male workers in the workplace. The study of the laws
on the protection of female workers against sexual ha-
rassment at workplace is a topic that needs further at-
tention and intensive research in order to improve the

current Vietnamese labor laws.

SEXUAL HARASSMENT IN VIET NAM
AND SOME COUNTRIES IN
PRACTICE

“In Germany, a survey indicated that 93% of working
women were victims of sexual harassment in 1998” [ 1,
p.14]. “In Canada, 51% of women reported having
experienced sexual violence at least once” [!, p.14].
“In India, a woman is sexually harassed every 12 min-
utes” [ 1, p-14]. “In China, a survey which was con-
ducted by the Women’s Watch China in 2009 found
that 20 percent of the interviewees (1,837 females)
conceded to have suffered sexual harassment at work.
A survey published in Hong Kong in February 2007
showed that nearly 25% of workers interviewed suf-
fered sexual harassment and two-third of them were
women. Among male workers, only 6.6% reported
their grievance (compared to 20% of women) because
they felt too embarrassed because of ridicule’. “An
aware Singapore study in 2008 also indicated that
54.4% of the 500 respondents had experienced some
form of sexual harassment” [3, p.172]. “According
to a 2004 report issued in Italy, 55.4% of women in
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the 14-59 age group reported having been victims of
sexual harassment. One out three female workers are
subjected to sexual intimidation for career advance-
ment with 65% blackmailed weekly by the same ha-
rasser, usually a co-worker or supervisor. Further-
more, 55.6% of women subjected to sexual intimi-
dation had resigned from the job. In the European
Union, 40-50% of women have reported some form
of sexual harassment at workplace. According to a
survey carried out by the Australian Equal Oppor-
tunity Commission in 2004, 18% of interviewees be-
tween the age of 18 and 64 years said they had expe-
rienced sexual harassment at workplace. Of all those
who experienced sexual harassment, 62% were phys-
ically harassed and less than 37% were likely to report
the abuse. In the United States, in 2006, the Equal
Opportunity Commission received 12,025 complaints
about sexual harassment at workplace. This is an in-
crease of 100% in just 5 years with 15.4% of these com-
plaints filled by men” [, p.2]. From FY 2010 to FY
2017, the number of sexual harassment claims in the
United States which were sent to the Equal Opportu-
nity Commission decreased gradually to 6,696. There
was a rapid increase of sexual harassment claims to
7,609 in FY 2018. From FY 2019 to FY 2010, the
United States witnessed a dramatic drop of 7,514 to
6,587 in sexual harassment claims. More than 6,500
sexual harassment claims were filed with the Equal
Opportunity Commission in FY 20202, “In Vietnam,
the majority of people who are sexually harassed are
women (78.2%). Their age is between 18 and 30 years

”5_ Another re-

old, while men account for 21.8%
search shows that: “Overall, the type of women most
vulnerable to sexual harassment are young, financially
dependent, single, or divorced, and with migrant sta-
tus”®.

The Ministry of Labor - Invalids and Social Affairs,
which received the valuable support of the Interna-
tional Labor Organization, conducted research on
sexual harassment which shows that 80% of the vic-
tims in Vietnam did not understand clearly the form
of sexual harassment’. In fact that many victims of
sexual harassment do not realize it and their rights
have not been adequately protected. The rest of them
have known but they still have chosen to keep quiet,
resign and accept due to the fear of losing their jobs,
and retaliation. Some want to trade for a position,
career opportunities. In our perspective, this is for
the following reasons: Many women choose to remain
silent because they fear being persecuted by harassers
who have a higher social status than them. Some oth-
ers are afraid of being ridiculed by people around,
ranging from their colleagues, friends, neighbors to
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their families. Some other women do not understand
the legal knowledge to prevent and protect when be-
ing sexually harassed.

THEORETICAL BASIS

The concept in international law

It is very important to determine the concept of sexual
harassment at work because it helps us identify when
people are sexually harassed and will take action to
punish sexual harassment.

The Universal Declaration of Human Rights, for the
first time in 1948, banned discrimination of any kind,
including that based on sex, which was further sup-
ported by two international conventions adopted in
1966. The Convention on the Elimination of All
Forms of Discrimination Against Women® in 1979
accepted a broad definition of discrimination specifi-
cally against women and required the ratifying states
to take appropriate measures to eliminate discrimina-
tion against women in the field of employment, rati-
fied on 17 February 1982 by Vietnam. However, this
Convention has no provision stating the ban on sex-
ual harassment at work.

General Recommendation No. 19 was issued by the
Convention on the Elimination of All Forms of Dis-
crimination against Women in 1992. In paragraph
18, it clarifies that “Sexual harassment includes such
unwelcome sexually determined behavior as physi-
cal contact and advances, sexually colored remarks,
showing pornography and sexual demand whether
by words or actions. Such conduct can be humiliat-
ing and may constitute a health and safety problem;
it is discriminatory when the woman has reasonable
grounds to believe that her objection would disad-
vantage her in connection with her employment, in-
cluding recruitment or promotion, or when it creates
a hostile working environment” [, Article 11. 8.].
exual harassment includes unwelcome sexually deter-
mined behavior based on that definition, but what is
a sexually determined behavior is still not clarified.
Therefore, this concept of sexual harassment is also
indefinite, which leads to confusion for individuals,
law enforcement agencies, and related entities. In ad-
dition, the object of regulation of the Convention only
aims at women, so the concept of sexual harassment
is not comprehensive compared to that of other inter-
national organizations.

The Philippines also learns from the Convention
on the Elimination of All Forms of Discrimination
Against Women, enacting a similar concept, which is:
“In a work-related or employment environment, sex-
ual harassment is committed when:
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(i) The sexual favor is made as a condition in the
hiring or the employment, re-employment or contin-
ued employment of the said individual, or in grant-
ing said individual favorable compensation, terms,
conditions, promotions, or privileges; or the refusal
to grant the sexual favor results in limiting, segre-
gating or classifying the employee which in any way
would discriminate, deprive or diminish employment
opportunities or otherwise adversely effect said, em-
ployee;

(ii) The above acts would impair the employee’s rights
or privileges under existing labor laws; or

(iii) The above acts would result in an intimidating,
hostile, or offensive” [°, Section 3]

Meanwhile, the International Labor Organization is
considered as a vanguard and unique international
body to have adopted an instrument that contains
protection against sexual harassment. The 1958 Dis-
crimination (Employment and Occupation) Conven-
tion (No. 111) first provided a broad definition of
the term discrimination to cover any distinction, ex-
clusion, or preference made on sex that has the ef-
fect of nullifying or impairing equality of opportu-
nity or treatment in employment or occupation. The
1985 International Labor Conference recognized sex-
ual harassment as a detriment to working conditions,
employment, and promotion prospect of employees.
The 1989 International Labor Organization Meeting
of Experts on special Protective Measures for Women
and Equality of Opportunity and Treatment catego-
rized workers’ personal security, notably sexual ha-
rassment as a safety and health problem. Similarly,
the 1992 Tripartite Symposium on Equal Opportunity
and Treatment for Men and Women in Employment
in Industrialised Countries also discussed the sexual
harassment issue. The International Labor Organiza-
tion defines sexual harassment as a sex-based behav-
ior that is unwelcome and offensive to its recipient.
For sexual harassment to exist, these two conditions
must be presented. Sexual harassment at workplace is
classified under two main types:

“(i) Quid Pro Quo or This for That

This type of sexual harassment implies seeking sex-
ual favours or making sexual advances in exchange for
benefits at work. It includes instances when:

o There are implicit or explicit requests or demands
for unwelcome sexual activity as a term or condition
of employment

o Consent to or rejection of unwelcome sexually ex-
plicit behaviour or speech is made a condition for em-
ployment, or refusal to comply with a request’ is met
with retaliatory action such as dismissal, demotion,
difficult work conditions.

(ii) Hostile Work Environment Hostile working envi-
ronment involves uninvited and unwelcome conducts
or behavior whether they are physical, verbal, non-
verbal or visual forms which create work environ-
ment that makes it uncomfortable for a worker to be
there. Hostile working environment is usually depen-
dent on circumstances, frequency (repetitive miscon-
duct rather than a single episode of misbehaviour),
and severity” !0

In the United States, Article 42 of The Civil Act §2000e
- 2, sexual harassment at workplace is one of the pro-
hibited acts!!.
law on sexual harassment was the Jenson v. Eveleth

The first and classic American case

Taconite Co'?> which made an important contribu-
tion to describe fully sexual harassment. Accord-
ing to this case, the Federal Court Judge accepted
the definition of sexual harassment in the guidelines
of the Equal Employment Opportunity Commission.
Specifically, “Harassment includes sexual advances,
requests for sexual favors, and other verbal or physical
conduct of a sexual nature [that has] the purpose or
effect of unreasonably interfering with an individual’s
work performance or creating an intimidating, hos-
tile, or offensive working environment” [13, 283p].
This concept has had certain effects on lawmakers in
Vietnam during the revision of the 2019 Labor Code.
However, some countries regulate sexual harassment
quite simply, including only one that affects human
dignity or threatens the health of the harassed person,
such as laws in Malaysia, Sweden, and India.

In section 2.2. (g) Malaysia Employment Act
(Amended, supplemented 2012) states: “Sexual ha-
rassment means any unwanted conduct of a sexual
nature, whether verbal, non-verbal, visual, gestural or
physical, directed at a person which is offensive or hu-
miliating or poses a threat to his well-being, arising
out of and in the course of his employment” 4.
Definition of sexual harassment at workplace in India:
“Sexual harassment at workplace includes such un-
welcome sexually determined behavior (whether di-
rectly or by implication) as

« Physical contact and advances;

o A demand or request for sexual favors;

o Sexually colored remarks;

« Showing pornography;

 Any other unwelcome physical, verbal or non-
verbal conduct of a sexual nature” [ '°, p.18].

This definition comes from a lawsuit in India. In 1997,
Vishaka and a group of women sued Rajasthan state to
the Supreme Court of India for not introducing any
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regulations of protecting women from sexual harass-
ment at work in their Labor laws. Asaresult, the judg-
ment provided guidelines for the prevention of sexual
harassment. This is an important first step in address-
ing discrimination and gender-based violence in In-
dia. Although the object of protection is only women,
this verdict provides female workers with a legal ba-
sis to protect them against sexual harassment at work-
place.

In summary, after researching the concepts of sexual
harassment at workplace, the authors realized some
main points:

Firstly, all countries consider sexual harassment as a
violation of human rights and victims need to be pro-
tected. Different countries regulated sexual harass-
ment in different laws and legal precedents. There
are countries prescribed in human rights law, crimi-
nal law, administrative law, civil law, labor law, em-
ployment law, anti-sexual law, or a combination of
different law branches. Depending on the level of de-
terrence against sexual harassment at workplace, the
laws of each country provide different sanctions for
violations of this law. Some countries consider this
behavior causing significant dangerous consequences
for society and harassers would be considered as a
crime and subject to criminal sanctions. But some
other countries consider these behaviors that infringe
on management order at the workplace. Because it
has negative effects on productivity and the work-
ing environment, it will be administratively and disci-
plined. But most countries consider that a person who
has suffered sexual harassment has the right to sue for
civil damages if they can prove the physical and emo-
tional effects caused to them.

Secondly, there are two ways to define “sexual harass-
ment at workplace”, including listing these behaviors
of sexual harassers and describing signs of these be-
haviors. In general, the method of describing the
basic signs of sexual harassment is more commonly
used because the descriptive method not only pro-
vides enough basic signs to identify sexual harassment
but also is comprehensive enough to identify possible

cases in practice.

Regulations according to Vietnamese laws

In 2012, the term “sexual harassment at workplace”
was mentioned firstly in the 2012 Vietnamese Labor
Code with provisions prohibiting it. Employees who
are sexually harassed can unilaterally terminate the
labor contract without any advance notice [ ', Arti-
cle 3.1]. However, these regulations were still gen-
eral, lacking legal documents to identify behaviors of
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sexual harassment. These limitations made progress
in preventing sexual harassment hard. Therefore, lo-
cal authorities have faced arduous challenges when
punishing the harasser in practice. In particular, the
Vietnamese Labor Code 2012 has not defined sex-
ual harassment at workplace; hence, many people do
not know the difference between sexual harassment
and innocent flirting as well as signs of sexual harass-
ment at workplace, making it difficult for state agen-
cies and businesses to detect and sanction cases of sex-
ual harassment at workplace. Until 2019, the Viet-
nam Labor Code (approved by the National Assem-
bly on November 20, 2019, available from January
1, 2021) goes a further step when it defines sexual
harassment at workplace. It was the first time that
the definition of sexual harassment has been codified.
According to Article 3 Clause 9 of the Vietnamese
Labor Code 2019, it stipulates that “Sexual harass-
ment at workplace means any sexual act of a person
against another person in the workplace against the
latter’s will. Workplace means the location when an
employee works under an agreement or as assigned
by the employer”.

Although this concept has some ambiguous points
about the term “sexual act’, the decree guiding the
implementation of some articles of the Labor Code
has more detailed regulations to explain it. Specifi-
cally, Article 84 of the Decree No. 145/2020/ND-CP
prescribes detailed guidance on some aspects of sex-
ual harassment at workplace. First, the decree pro-
vides more clarification on the term “sexual act”. Sex-
ual harassment defined by Article 3 Clause 9 of the
Labor Code may occur in the form of a request, de-
mand, suggestion, threat, use of force to have sex in
exchange for any work-related interests; or any sex-
ual acts that thus creates an insecure and uncomfort-
able work environment and affects the mental, physi-
cal health, performance, and life of the harassed per-
son.

Second, the decree outlines some forms of sexual
harassment that are not only actions but also ver-
bal sexual harassment or non-verbal sexual harass-
ment. Third, the workplace is also defined clearly
in the decree. The workplace has been determined
as “any location where the employee works in real-
ity as agreed or assigned by the employer” under De-
145/2020/ND-CP Article 84. The Decree
also suggested particular places that could be con-

cree No.

sidered as workplaces: “the work-related locations or
spaces such as social activities, conferences, training
sessions, business trips, meals, phone conversations,
communications through electronic media, on shut-
tles provided by the employer, and other locations
specified by the employer”.
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From the above-mentioned information, the Viet-
namese Labor Code 2019 and detailed guidance doc-
uments have stipulated quite particularly and more
completely about regulations on these concepts, form,
and signs of sexual harassment at workplace. Hence,
subjects involved in labor relationships have had ex-
plicit provisions to protect themselves and a safe
working environment. Therefore, it can contribute to
improving productivity improvement and efficiency
in the workplace.

However, these behaviors are not criminal in Viet-
nam. These actions are not directed to the act of cop-
ulation or other sexual intercourse because “copula-
tion or other sexual intercourse” is a sign of criminal
behavior. Because in order to constitute a crime of
sexual abuse according to the provisions of the 2015
Penal Code, there must be two elements: the person’s
criminal behavior or must go to “copulation or other
sexual intercourse” or must directed toward the copu-
lation or other sexual intercourse. But workplace sex-
ual harassment is not directed to copulation or other
sexual intercourse, so it is not considered a criminal
offense.

The 2019 Labor Code has several provisions on sex-
ual harassment at workplace, specifically: Article 3
Clause 9 on the definition of sexual harassment, Arti-
cle 8 Clause 3 on forbidden actions of “sexual harass-
ment at workplace”, and Article 3, Clause 1 stipulates
“workers who have been sexually harassed have the
right to unilaterally terminate the employment con-
tract” In addition, Article 125, Clause 2 stipulates
that "an employer may dismiss an employee for dis-
ciplinary reasons when an employee commits sexual
harassment against the internal labor regulations”.

DISCUSSION

Some limitations and some recommenda-
tions

Firstly, Vietnamese laws do not specify the process
and procedures for employees to complain and de-
nounce, but it allows the employer to introduce in-
ternal labor regulations. Therefore, every different
business has different rules and procedures for com-
plaints and denunciations. Only a few businesses pay
attention to this issue. The remaining companies’ la-
bor regulations do not have provisions to help em-
ployees understand the complaint and denunciation
process when they are sexually harassed in the work-
place. In Vietnam, there is not yet a specialized la-
bor agency to receive and handle denunciations and
complaints of employees when they are sexually ha-
rassed at work. Therefore, if business owners sexu-
ally harass their employees, most female workers will

choose to remain silent because they cannot report it
within the company. Moreover, the sanction of la-
bor discipline cannot be applied in this case, while
the current level of administrative fines in Vietnam
is quite low. Meanwhile, the laws of many countries
have been concerned in this content. In the United
States, when a workplace sexual harassment incident
occurs, the person being harassed has a variety of au-
thorities who can receive their complaint. It could
be a human resources manager, EEO officer, or other
supervisors. At the federal level, there is a special-
ized agency available to receive complaints of sexual
harassment of workers. “The EEOC is an indepen-
dent federal agency that promotes equal opportunity
in employment through administrative and judicial
enforcement of the federal civil rights laws and educa-
tion and technical assistance. Applicants and employ-
ees of most private employers, state and local govern-
ments, educational institutions, employment agen-
cies, and labor organizations may be assisted by the
EEOC”!7.

They have set out fundamental requirements to have a
simple complaint procedure, flexible complaint form
to protect the best interests of those who suffer sexual
harassment. Specifically, in California - the United
States, the complaint process is required to be con-
fidential, timely response, furthermore, an impartial
and timely investigation is conducted by qualified
personnel. They will collect evidence and keep track
of reasonable progress. Afterward, they will select ap-
propriate options for remedial actions and resolutions
and have timely closures. Also, employees have a va-
riety of complaints and denunciations way not only in
writing but also orally to departments of the company,
or competent state agencies . From the reference to
foreign laws, the Vietnamese labor laws do not need to
stipulate the complaint and denunciation process, but
lawmakers should set out the basic requirements of a
complaint process, and its form. Then, it helps to im-
prove accessible response and ensure optimal rights
for employees who suffered from sexual harassment
at workplace.

Secondly, current Vietnamese law does not impose
sanctions on punishing enterprises that fail to issue
inadequate internal labor regulations. In fact, many
labor regulations of enterprises are very simple. Some
businesses do not mention the contents of sexual ha-
rassment as well as the complaint process in their in-
ternal labor regulations and measures to protect peo-
ple who are sexually harassed. It is necessary to add
sanctions for employers who do not have adequate la-
bor rules in the decree of the Government on admin-
istrative sanctions in the field of labor.
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Thirdly, all businesses in Viet Nam are not imposed on
any training about sexual harassment at work. There-
fore, many female workers in Vietnam do not recog-
nize whether sexual harassment or not. “The Amer-
ican Social Security Administration, which employs
workers across the United States, purchased sexual
harassment awareness training software to provide
training for all of its employees” [ °, p.60]. However,
in some states in the United States, all workers must
attend training every two years. Then, they will be
received a certificate that is eligible for work. “Em-
ployers with at least five employees to comply with
the new requirements must provide by Dec. 31, 2020:
(1) atleast two hours of sexual harassment prevention
training to all managerial employees and (2) at least
one hour of sexual harassment prevention training to
all nonmanagerial employees. After the 2021 compli-
ance requirements are met, employers must provide
training every two years at a minimum. Training must
occur within six months of hire to a nonmanagerial
position or promotion to a managerial position (in-
cluding hiring) as applicable” 1°. Especially, the train-
ing will focus on some main issues below:

“- How to identify behavior that may constitute un-
lawful harassment, discrimination, or retaliation un-
der both state, and federal law.

- What steps to take when harassing behavior occurs
in the workplace.

- How to report harassment complaints.

- Supervisory employees’ obligation to report harass-
ing, discriminatory, or retaliatory behavior of which
they become aware.

- How to respond to a harassment complaint.

- The employer’s obligation to conduct a workplace in-
vestigation of a harassment complaint.

- What constitutes retaliation and how to prevent it.

- Essential components of an anti-harassment policy.
- The effect of harassment on harassed employees,
coworkers, harassers, and employers” 20,

Thanks to this training, employees especially women
workers will be aware of their rights and responsibili-
ties under anti-harassment laws or trained on how to
detect and report inappropriate behaviors. We believe
that Vietnam labor regulations should stipulate an-
nual training courses on sexual harassment at work-
place. It can be organized online or offline to pro-
mulgate the laws of sexual harassment for employees
so that they can identify signs of sexual harassment
at workplace. They can protect their legitimate rights
and interests when being harassed.

Fourthly, Vietnamese legislators need to impose
stricter laws on sexual harassers. Specifically, the
competent authorities need to investigate soon as well
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as publicize the identities of harassers and increase
Cur-
rently, in Vietnam, the fine for harassers in the work-
place is from 100.000 to 300.000 VND [%!, Article
5]. Although the consequences of sexual harassment

the current level of administrative penalties.

are extremely serious, which affects the human dig-
nity, morale, health, and normal working environ-
ment of the victim, the fine is too low. Meanwhile,
the minimum regional minimum wage is now VND
3,070,000 per month [22, Article 3.1]. Thus, the high-
est fine is approximately 9.8% of the minimum wage
in the lowest area, which is not enough to deter the
harassers from violating this behavior. Referring to
the fine level in Asian countries, it is easy to recognize
that Vietnam’s fine level is the lowest country. Specif-
ically, in the Philippines, harassers will be sentenced
to 1 to 6 months of imprisonment, or be fined 200-
400$ or both?3.
woman’s dignity by words, gestures, or exposes a body

In Malaysia, anyone who insults a

that makes women hear and see. As a result, harassers
will be sentenced to a maximum of 5 years ‘imprison-
ment or fine money or both 24 1n China, Article 42 of
the 2012 Public Security Penalties law stipulates that
people repeatedly sending obscene, offensive, intimi-
dating messages, or committing acts that disturb the
normal life of people or humiliate others will be sen-
tenced to five days of imprisonment or fined up to 500
yuan. Serious cases can be put 5 to 10 days in prison
and fined an additional 500 yuan?>.

Fifthly, in some other countries, an employer is held
to be liable when sexual harassment occurs in their
company due to an employee’s incident. In Serbia,
the Law on the Prevention of Harassment at the work-
place, 2010, makes the employer “responsible for any
damage that the official or employee carrying out ha-
rassment causes to another employee employed by the
same employer” (Article 9). The responsibility of the
employer for any conduct of an employee, with or
without their knowledge and approval, is also found
in other legal texts, including the Equality Act, 2010,
of the United Kingdom, and the Occupational Health
and Safety Act of the province of Ontario, Canada.
“Employers also hold other broader responsibilities,
in particular the obligation to take reasonable steps
or measures to prevent or address violence and ha-
rassment”2°, An approach adopted in many jurisdic-
tions is to specifically provide for employer liability
in legislation. The question which then arises is the
degree to which the employer’s knowledge of the spe-
cific act of sexual harassment should affect its liabil-
ity. “The legislation in the Philippines provides that
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the employer will be liable for acts of sexual harass-
ment of which he/she was informed if immediate ac-

tion was not taken”2’

. In some countries, employ-
ers can be held to be liable for sexual harassment of
which they should have been aware. In the United
States, for example, the Supreme Court has held that
employers will be liable unless they can demonstrate
they exercised reasonable care to prevent and rem-
edy sexual harassment in their workplace and that
the employee failed unreasonably to take advantage
of the internal procedures 28 Nevertheless, the Viet-
namese Labor Code 2019 does not mention this con-
tent. It is thought that the employer will be liable
for acts of sexual harassment of which he/she was in-
formed if immediate action was not taken. Because it
helps employers be more responsible for promulgat-
ing some rules of prohibition of sexual harassment in
their units. They would raise awareness of preventing
and remedying sexual harassment in their workplace.
Therefore, the Vietnamese Labor Code 2019 should
amend the following content: “When there is a case of
sexual harassment by an employee, the employer is still
responsible unless they can demonstrate they exercised
reasonable care to prevent and remedy sexual harass-
ment in their workplace and that the employee failed
unreasonably to take advantage of the internal proce-
dures”.

CONCLUSION

The paper has analyzed the sexual harassment in some
countries in practice, as well as the concepts of sex-
ual harassment in the conventions and laws of some
countries around the world. From the study of for-
eign laws, we give some following recommendations
to improve Vietnamese law on this issue:

- Vietnamese labor laws do not need to stipulate the
complaint and denunciation process, but lawmakers
should set out the basic requirements of a complaint
process and its form. Then, it helps to improve ac-
cessible response and ensure optimal rights for fe-
male employees who suffer from sexual harassment
at workplace.

- It is necessary to add sanctions for employers who
do not have adequate labor rules in the decree of the
Government on administrative sanctions in the field
of labor.

- Vietnam labor regulations should stipulate annual
training courses on sexual harassment at workplace.
It can be organized online or offline to promulgate the
laws of sexual harassment for employees.

- Vietnamese legislators need to impose stricter laws
on sexual harassers. Specifically, the competent au-
thorities need to investigate soon as well as increase

the current level of administrative penalties. In addi-
tion, Vietnamese labor laws should add provision that
employers will be liable unless they can demonstrate
they exercised reasonable care to prevent and remedy
sexual harassment in their workplace and that the em-
ployee failed unreasonably to take advantage of the in-
ternal procedures.
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TOM TAT

Cac nghién ctu vé thuc trang QRTD tai noi lam viéc tai Viet Nam va cac nudc cho thdy hau hét nan
nhan clia QRTD la nt gidi. Trén thuc té, s6 lugng ni lao ddng bi QRTD hang nam rat cao, nhung s
vy viéc dugc bao cdo va cong khai lai kha thap. Nhiing thiét hai gay ra cho lao dong nir khéng chi
vé vat chat, tinh than ma con lau dai, khé phuc héi. Tuy nhién, hanh lang phép ly & Viét Nam hién
nay chua hoan thién, chua cé quy trinh gidi quyét khiéu nai, t6 cdo hop ly. Hon nira, xi phat hanh
chinh déi véi hanh vi QRTD nai lam viéc chua da stc ran de trong khi chua cé ché tai hinh suViéc
nghién ctiu vé thuc trang QRTD tai Viét Nam va cac nudc clng nhu khung phap ly diéu chinh van
dé nay la can thiét va cap bach hién nay. T d6, nhém tac gia s& dung phuong phap nghién ctu tai
liéu thit cap & nudc ngoai dé t8ng haop lam rd nhimg s6 liéu ngudi lao déng ni da bi QRTD. Béng
thdi, ching téi phan tich, so sanh cac quy dinh nudc ngoai, tim ra nhiing diém tién béd khac phuc
dugc 16 héng clia phép luat lao dong Viet Nam hién nay. Qua nghién cliu phéap luat nudc ngoai vé
van dé QRTD tai noi lam viéc, mot so diém ndi bat trong phap luat mot sé nudce cd mét chinh sach
chéng QRTD hiéu qua la: mot tuyén bé chinh séch manh mé; mot thi tuc khiéu nai hiéu qua va
don gian khi ap dung; va cac bién phap khac phuc hdu qua manh mé va phu hop véi ban chét cla
hanh vi vi pham phap luat dé. Ngoai ra, viéc dao tao can dugc tién hanh thudng xuyén cho tat ca
c4c nhan vién va dic biét tap trung vao cac nhan vién co vai trd cu thé tham gia vao thi tuc khiéu
nai.

Trong qua trinh viét bai nay, nhom tac gia da sir dung cac phuong phap nghién ctiu sau: phan tich,
so sanh, tdng hap, dién gidi, quy nap va st dung tai liéu thit cap.

Tu khoa: quay réi tinh duc tai noi lam viéc, quyén phu nt, Bé luat lao déng

Trich dan bai bdo nay: Uyén N T N, Béo L N. Phap luat bao vé quyén ctia lao déng nir d8i véi hanh vi
quay rdi tinh duc tai noi lam viéc. Sci. Tech. Dev. J. - Eco. Law Manag.; 5(512):50-58.
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