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ABSTRACT

Protecting the vulnerable has become a widespread trend around the world in order to contribute
to the development of a more compassionate and equal society. People with disabilities in Viet-
nam nowadays are adequately equipped with policy instruments and legal framewaorks to protect
their workplace rights (from Politburo Resolutions to legal documents). However, it appears that
the legislators have overlooked an object: a disabled woman. When there is no clear distinction
between the rights and obligations of men and women with disabilities, this is reflected in legal
papers and practices. Women with disabilities face discrimination not just because of their gen-
der, but also because of their handicap status, therefore their work rights are far fewer than those of
men with disabilities. The authors will examine the characteristics and implications of feminist legal
theory and liberal feminist theory, as well as the process of developing these ideas, based on femi-
nist legal theory and liberal feminist theory. Furthermore, the authors examine the impact of ideas
on the global feminist movement, as well as their impact on the formulation and building of laws
for female workers with disabilities in Vietnam. Simultaneously, the authors will show that there is
no difference in the rules guaranteeing the right to work between female and male workers with
disabilities, implying that the number of female workers employed and the regulations protecting
them at work are still insufficient. On the basis of some US and UK regulations and case precedents
regarding the 'right to work' of female employees with disabilities, the authors will make some ad-
ditional proposals and recommendations to the Vietnamese labor law in order to further protect
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INTRODUCTION

The Political Report of the 12/ Central Committee
of the Communist Party of Vietnam at the 13" Na-
tional Party Congress, set out the requirements to im-
prove the quality of female human resources to meet
the requirements of sustainable development of the
country; completing and well implementing laws and
policies related to women, children and gender equal-
ity as well as promoting the potentials, strengths and
spirit of ownership, aspirations to raise of all classes of
women, etc. It can be seen that the Party and the Gov-
ernment of Vietnam have been constantly promoting
the capacity of women. Women today have asserted
themselves in many ways and are increasingly partici-
pating in many fields such as politics, economics, etc.
One of the equal rights of women that has been men-
tioned a lot in recent years in Vietnam and around the
world is “the right to participate in labor relations”
Vietnam’s labor laws now have provisions to protect
womenss rights and ensure equal rights between men
and women in labor relations. We cannot deny that
these efforts are the result of the feminist movement

around the world and also in Vietnam. However,
there is an object that legislators and researchers do
not seem to have properly and comprehensively paid
attention to, which is “the rights of women with dis-
abilities to work”. In addition, the current laws do not
differentiate the specific rights for female employees
with disabilities from those of male employees with
disabilities. Therefore, we have to have specific pro-
visions in the labor laws for women with disabilities,
because in terms of living and working, female em-
ployees with disabilities are facing twice as many ob-
stacles as other ordinary women.

In this article, the authors will try to find out what
feminist legal theory is and its impact on the forma-
tion and development of Vietnamese law in ensuring
the rights of disabled female employees. Simultane-
ously, the authors analyze a number of labor law pro-
visions as well as the current practice in Vietnam to
demonstrate that the rights of female employees with
disabilities are not clearly differentiated from those of
male employees with disabilities. From there, to pro-
pose solutions to improve the labor law to protect the
working rights of women with disabilities.

Cite this article: Ha TN Q, Nhi T K. Guarantee the right to work of women with disabilities in the view
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METHODS AND LITERATURE
REVIEW

This article is based solely on a critical review and
analysis of secondary literature on feminist legal the-
ory as well as liberal feminism legal theory and
women with disabilities, such as Lawson G (1995),
Cynthia Grant Bowman, Elizabeth M. Schneider
(1998), Leslie Bender (1988), Arthur O’Reilly (2003),
Patterson S (2014), Sim FG (1999), Fasciglione M.
(2015), Miethlich, B., &; Slahor, .. (2018), etc.

In addition, the authors use the comparative law
method to clarify the concepts of disability and regu-
lations of the UK and the United States to propose and
make improvements to Vietnam’s labor legislation on
women with disabilities.

RESULTS

Firstly, female employees with disabilities have less
rights than ordinary employees and male employ-
ees with disabilities. Female employees with dis-
abilities who have been physically disadvantaged re-
quire specific policies to assist them in obtaining bet-
ter jobs, vocational training, maternity benefits, and
other labour regulations.

Secondly, general and specific measures to improve
the rights of female employees with disabilities must
be implemented. The importance of the employ-
ees’ representative organisation and the state manage-
ment agency system on labour is highlighted in par-
ticular. Female employees with disabilities require ex-
tra attention from trade union representative organ-
isations, who must swiftly reflect on and suggest so-
lutions to preserve their interests. In addition, state
authorities must increase oversight and prosecute acts
of discrimination or failure to ensure that individuals
with disabilities are treated fairly in the workplace.
Thirdly, it is critical to ensure the rights of female em-
ployees with disabilities in legal documents as soon
as possible, such as the recognition of women’s rights
in the Constitution, Labor Code, and Law on People
with Disabilities.

DISCUSSION
WHAT IS FEMINIST LEGAL THEORY?

According to the Oxford Dictionary, feminism is the
belief and aim that women should have the same
rights and opportunities as men; the struggle to
achieve this aim!. Feminist theory has been studied
and applied for a long time, in many different fields,
including politics, economy, labor, marriage and fam-
ily, and other social fields. All research on feminism
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goes to the same goal of finding the causes of inequal-
ity in the construction of gender, society and the so-
lution to the problem of gender equality.

Feminism is a social movement whose primary goal
is equality between women and men. In many times
and places in the past, it has been insisted that women
and men have similar abilities, and attempts have been
made to improve the social status of all women, as well
as the social status of all women and men. However, as
an organized movement, feminism arose in the nine-
teenth century in Europe and America in response to
the vast inequalities between the legal status of female
and male citizens in different industrialized Western
countries?,

Feminist legal theory is intertwined with feminist so-
cial theories. There are many various perspectives on
the nature of “feminist legal theory” when it comes to
understanding it.

The subject of gender in law has been highlighted by
feminist legal theory, and the variety of feminist le-
gal theories that have evolved continues to deepen our
understanding of the complicated link between gen-

der and law?

. However, it is vital to recognize how
feminist legal theory arose from practice, as well as
how fresh theoretical insights established by litigators
and academics continue to influence practice. Indeed,
feminist legal theory, in its broadest sense, has served
as an intellectual framework for debating and arguing
about concerns of equality since its inception in law
reform practice, and it continues to resonate in both
practice and the wider world.

3

According to Gary Lawson, “..feminist legal theory
is the study of the relationship between women and
the law”*, which means the feminist legal theory is
defined as anyone who examines women and the law
in any way, regardless of approach or opinion.

Another definition of feminist legal theory focuses
on methodology?. In this view, feminist legal the-
ory is, at least in part, the use of a unique analytic ap-
proach, much like law and economics might be de-
scribed methodologically as the systematic applica-
tion of rational choice theories to legal problems. Of
course, women who characterize their business in part
or entirely in terms of technique do not always, and
do not have to, agree on the nature of that method;
the “method” approach describes a category of defi-
nitions that can support a wide range of more partic-
ular definitions. However, if a method (or collection
of methods) is proposed as constitutive of the femi-
nist legal endeavor, the same questions that must be
asked of any method in any field must be asked of it:
is it coherent, understandable, and a fruitful tool of in-
quiry? Attheveryleast, the answer to the last question
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is contingent on what it means for a legal analytical in-
strument to be “fruitful’, an issue that some feminist
academics have addressed directly*. In the most gen-
eral sense, one might define feminist legal theory as
that subset of ideas involving women and the law that
is concerned with improving the condition or status
of women®. Work on women and the law that pro-
duces a specific set of concrete normative conclusions
on specific policy concerns, such as abortion, affirma-
tive action, and so on, is referred to as a feminist legal
theory.

Feminist legal theory, according to the authors, is the
foundation for the creation and execution of women’s
legislation. More particularly, establishing the foun-
dation for essential human rights and obligations be-
tween men and women in all aspects oflife and society
in a fair, equitable, and non-discriminatory manner.
Feminist legal theory is also a type of legal scholarship
that focuses on issues of gender equality.

WOMEN'’S RIGHTS UNDER THE VIEW OF THE
LIBERAL FEMINISTS THEORY AND SOME
PROVISIONS OF THE CURRENT LABOUR
LAW OF VIETNAM

Liberal feminism theory and its impact on
Vietnamese labor law

Liberal feminism promotes the emancipation of women
in the field of labor

Feminism is a socio-political movement that began
in the late 17" century. Women have always de-
clared and battled to enhance their rights and status
in society, so feminism has a long history. Its origins
can be traced back to the French Revolution, which
was considered the first wave of feminism in the fight
for rights and legal equality at the time. Following
that, feminist movements such as contemporary fem-
inism, liberal feminism, radical feminism, and so on
spawned the second and third feminist waves®. The
belief that only white men deserved to be full citizens
had to be debunked by early liberal feminists”’.
Individuals, using their own strengths and the demo-
cratic process, can help women and men become
more equal in the eyes of the law, society, and the
workplace, according to liberal feminism. Liberal
feminists use available resources and techniques to
advocate for change through uniting women into
larger groups that can speak more effectively, lobby-
ing legislators, and raising awareness of concerns. As
a result, they differ with Marxist or socialist feminists,
who believe that the democratic process must be al-
tered®. Compared to other feminisms, liberal femi-
nism focuses more on issues such as equality in the
workplace, education, and women’s political rights.

>«

Liberal feminism, according to Alison Jaggar’s “Fem-
inist Politics and Human Nature”, is a “theory and
work that focuses more on issues such women equal-
ity in the workplace, in education, and in political
rights” Liberal feminism also considers how one’s
personal life affects or improves public equality. Gen-
der equality in the public domain, such as equal access
to school, equal pay, ending employment sex segrega-
tion, and better working conditions, is the core goal of
liberal feminism. From this perspective, legal changes
would enable these objectives to be realized”.

Liberal feminism maintains that gender differences
are not grounded on biology, and thus that women
and men are not so dissimilar—their common hu-
manity outweighs their procreative disparities '°.
Women and men should not be treated differently un-
der the law if they are not different. Their active fo-
cus has been on visible forms of gender discrimina-
tion, such as gendered job markets and inequitable
salary scales, as well as promoting women to positions
of responsibility in the workplace, government, and
cultural institutions. Liberal feminist politics adapted
key civil rights tools, such as anti-discrimination leg-
islation and affirmative action, to combat gender in-
equalities, particularly in the workplace.

Liberal feminists of the eighteenth, nineteenth, and
early twentieth centuries asserted women’s ability and
right to participate in public life, at least through the
suffrage, examined the institution of marriage and
the legal framework of divorce and property laws,
and challenged the practices of denying women ac-
cess to the same quality education as men and to
the professions. Liberal feminists sought to end the
treatment of women as legal dependents on their
husbands or fathers. Through examination of laws
and practices, liberal feminists, including Mary Astell
(1666-1731), Mary Wollstonecraft (1759-99), Harriet
Taylor (1807-58), John Stuart Mill (1806-73), Eliza-
beth Cady Stanton (1815-1902), and Virginia Woolf
(1882-1941) drew on the liberal tradition’s value of
equality and individual freedom to argue that, just as
social status at birth was no longer a legitimate basis
on which to discriminate among men as liberals ar-
gued, so also sex at birth was no longer a legitimate
basis on which to discriminate against women '!.

By the 18th century, it was widely assumed that
women were treated unequally in the eyes of the
law. Mary Wortley Montagu and the Marquis of
Condorcet were two philosophers of the time who
advocated for women’s education. These philoso-
phers tend to advocate liberal feminism. Many liberal
philosophers, such as Jeremy Bentham, advocate for
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equal rights for women in all aspects of life, including
employment.

Liberal feminism has influenced movements for
women’s equality in labor and the formation of orga-
nizations to protect the rights of women at work in
many parts of the world, specifically:

Women’s labor movements in Europe and North
America gave birth to International Women’s Day on
March 8" in the nineteenth century. The Lowell Fe-
male Labor Reform Association was founded in 1844
and only required 10 hours of work per day. The ini-
tiatives of the association helped to improve work-
ing conditions in the textile sector. The Seneca Falls
Convention in 1848 was the first to declare American
women’s suffrage.

Many women’s organizations arose between the end
of the nineteenth century and the beginning of the
twentieth century, the first of which was the Interna-
tional Council of Women, founded in 1888 with the
goal of bringing together all women’s organizations
to claim equal rights, including the right to partici-
pate in political and social life. These groups were first
exclusively available in Western Europe and North
America, but they rapidly spread to other parts of the
world 2.

Women’s rights were once again championed by lib-
era] feminism in the mid-nineteenth century. Betty
Friedan, the leading representative of the liberal fem-
inism movement in the National Organization for
Women (NOW), first endorsed it in 1966. One of
Liberal Feminism’s key goals is to establish gender
equality in the workplace. The advent of radical fem-
inism, on the other hand, drew the attention of the
younger generation, gaining prominence in the 1960s
and 1970s 3.

Women’s rights movements have emerged in a num-
ber of nations, one after the other, and have made
some progress in demanding equal rights for women
in the workplace and other areas. The United Nations’
declaration of International Women’s Day on March
8" the formation of the International Labor Orga-
nization (ILO), and the International Women’s Orga-
nization are examples of these accomplishments (UN
Women)... One of these organizations’ missions is to
ensure that women are treated equally to men in all
parts of life.

Managers, researchers, and lawmakers began to pay
more attention to a disadvantaged group in modern
society - female employees with disabilities - as a re-
sult of the feminist movements early interest in fe-
male employees in general. People with disabilities
(PWDs) in general face difficulties in entering the
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open labor market, but, seen from a gender perspec-
tive, men with disabilities are almost twice as likely to
have jobs than women with disabilities. When women
with disabilities work, they often experience unequal
hiring and promotion standards, unequal access to
training and retraining, unequal access to credit and
other productive resources, unequal pay for equal
work and occupational segregation, and they rarely
participate in economic decision-making .
Occupational rehabilitation, or labor from those re-
turning from the battlefield, sparked first interest in
injured employees. Beginning in the 1600s, North
American colonists felt a responsibility to provide for
the well-being of troops who, after being wounded
in wars with Native Americans, needed help secur-
ing housing, finding and maintaining jobs, and com-
pletely assimilating back into society !°. Similar to the
tale of the Soldiers Rehabilitation Act (Smith-Sears
Act), which was passed in the United States in 1918.
It became law and regulation, promoting the occupa-
tional rehabilitation a nd return to civilian work of
handicapped veterans of the US military '°.

We cannot observe that liberal feminism is an indi-
vidualistic version of feminist theory that focuses on
ensuring that women have the same legal and political
rights as men in the workplace, education, and politi-
cal rights 10 However, there was no autonomous fem-
inist movement of crippled female employees during
different times of feminist movements, and the pri-
mary interest in disabled employees came from males
- those who become disabled as a result of the war.
Countries, on the other hand, have recognized the
importance of female employees with impairments in
society since the eighteenth century. Women with
impairments in the workplace should be forgotten for
women to make a constructive contribution to soci-
ety. Inequalities in society might be exacerbated by
stigma and a refusal to welcome female employees
with impairments.

The impact of liberal feminism on the per-
ception and construction of Vietnamese la-
bor laws

Feminist movements in the world, especially liberal
feminism, has had a strong impact on awareness and
law-making in Vietnam. From the wave of world
feminism, feminist movements in Vietnam developed
strongly in the early twentieth century.

Before Vietnam became a French colony, with an
autocratic monarchy political system and Confucian
ideology as the pedestal for the government, the Viet-
namese people were just “subjects” of the Emperor.
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Women are completely deprived of any economic,
political and cultural rights. Therefore, ideas about
feminism and equality between men and women are
very strange concepts. The influence of democratic
thought movements in the world through the “tan
thu” along with the appearance of the press, for the
first time, Vietnamese people have access to new ideas
and have the opportunity to express their concerns,
their views on social, cultural and political issues 17,
During this period, the women’s liberation movement
in all fields was not carried out through manual rev-
olutions like in the West, but through the reform
of Confucian thought - respecting men over women
with literary and artistic works such as “Vdn dé phu
ni” by Nguyen Thi Kim Anh or “Nam nii binh quyén”
by Dang Van Bay, etc. As the nature of liberal femi-
nism is a gradual change in women’s outward aware-
ness and actions with the aim of raising the value
of women on par with men in all aspects. The re-
sult of these reform movements was a great change in
the ideology and perception of Vietnamese women.
Women began to participate in political activities and
participate in production, becoming an indispensable
labor force in society.

In the 1930s, along with the birth of the Communist
Party of Vietnam, the issue of feminism was associ-
ated with ethnic issues and class issues. Starting from
this period, women were not only allowed to partic-
ipate in labor, but also participate in politics. In the
past, according to the Confucian thought of the feu-
dal society in Vietnam, women mainly stayed at home
to take care of children and do housework.

President H6 Chi Minh emphasized the necessity of
women’s liberation in all fields. In the 1946 Consti-
tution, the first Constitution of the Socialist Republic
of Vietnam affirmed in Article 9 “Women have equal
rights with men in all respects”, marking the success in
the liberation of women, affirming the role of women
in the family, in society and in labor. To the 1959 Con-
stitution, continue to affirm the equal rights of women
in the labor field in more detail, specifically, Article
24, Chapter 3 of the Constitution stipulates: Women
in the Democratic Republic of Vietnam enjoy equal
rights with men in all spheres of political, economic,
cultural, social, and domestic life. For equal work,
women enjoy equal pay with men. The state ensures
that women workers and office employees have fully
paid periods of leave before and after childbirth '8,
This spirit is continued to be recognized in the 1980
Constitutions, 1992 Constitutions and 2013 Consti-
tutions.

To concretize gender equality and women’s rights at
work, specialized Law documents were promulgated

in turn, such as the 2006 Law on Gender Equality, the
Labor Code 1994. At the same time, expanding the
subjects of concern, focusing on the field of labor, in-
cluding employees with disabilities (Law on Persons
with Disabilities 2010). Besides, Vietnam has also be-
come a member of many international organizations
upholding human rights and gender equality at work.
Up to now, Vietnam has joined 25 international Labor
Conventions.

However, up to now, Vietnamese law only stops at
building equal rights between men and women in la-
bor, especially despite mentioning disabled employ-
ees, the difference between female disabled employ-
ees and male disabled employees has not been found.
Based on the ideology of liberal feminism - one of the
foundations of the formation of contemporary fem-
inist legal theory, female employees with disabilities
are also an object of concern and recognition of their
rights both de jure and de facto.

Regulations on the rights of disabled fe-
male employees according to current Viet-
namese labor law

In Vietnam, the state protects human rights in the ar-
eas of economy, culture, society, politics, and employ-
ment in particular; everyone is treated equally regard-
less of gender, religion, ethnicity, or other factors'°.
The State also guarantees PWDs the same rights as ev-
eryone else under the Constitution, legal documents,
and by-laws. The state prioritizes providing opportu-
nities for persons with disabilities to learn the culture
and obtain vocational training (1%, Art61(3)).
Aside from the right to vote, one of the areas in which
the state is most engaged is labor, which expresses
gender equality pretty strongly. The content of gender
equality in the workplace is defined in Article 13 of the
Law on Gender Equality of 2006, which includes:

1. Man and woman are equal in terms of qualifica-
tions and age in recruitment, are treated equally in the
workplace regarding work, payment and bonus, social
insurance, labor conditions and other working condi-
tions.

2. Man and woman are equal in terms of qualifications
and age in promotion or appointment to hold titles in
the title-standard professions.

The legal framework in Vietnam to protect employees
with disabilities specifies the common object as “em-
ployees with disabilities”, with no clear differentiation
between male and female employees with disabilities,
and just “disabled employees” as the subject. The La-
bor Code 2019, the Law on People with Disabilities
2010, the Law on Gender Equality 2006, the Law on
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Corporate Income Tax, the Law on Vocational Edu-
cation 2014, and the Prime Minister’s Decision No.
1190/QD-TTg are all current documents relating to
employees with disabilities.

We can observe from the above normative documents
that PWDs are given some of the following basic
rights: are entitled to the same vocational counselling,
selection, and training as other people, based on their
ability and capacity, as well as occupational rehabili-
tation, a job, and being recruited, arranged, and work-
ing in a manner that is appropriate to their health and
characteristics; The state has rules on unemployment
insurance and incentives for employees to start their
own businesses, as well as helping enterprises who
employ a large number of PWDs. Disabled employ-
ees who have worked for an employer for a full year
are entitled to 14 days of annual leave and are paid in
accordance with the labor contract?’; the employer
must conduct a health check-up for PWD employees
at least once every six months (20, Art 159(1);%! );
employees who are PWDs with work capacity reduc-
tion of at least 51%, serious or very serious disabili-
ties, must not be required to work overtime or work
at night unless otherwise agreed by the employees, etc.
The Prime Minister’s Decision No. 1190/QD-TTg, is-
sued August 5, 2020, approving the Program to Assist
People with Disabilities for the period 2021- 2030, de-
scribes the Program’s major operations, which identi-
fies particular initiatives to assist women with impair-
ments, including: Communication, education, and
lobbying to promote knowledge of welfare policies in
society for disadvantaged women at all levels, sectors,
and communities; coordinating activities to share ex-
periences and connect women in need to access re-
sources in order to assist underprivileged women in
gaining access to social security policies; Improving
the capacity of staff to perform the task of support-
ing disadvantaged women; Reviewing and evaluating
current models in order to establish and build a model
of integrated communication and advocacy to sup-
port disadvantaged women in the community; Cre-
ating a model of self-reliant disabled women.

In addition to the above-mentioned normative docu-
ments, other legal documents such as the Law on Le-
gal Aid 2017 and the Law on Corporate Income Tax
provide care and support to employees and employ-
ers with disabilities... Income from production and
commercial activities of goods and services of enter-
prises shall be free from tax if the enterprise employs
30% or more PWDs in a year and has an average num-
ber of employees of twenty or more in a year, exclud-
ing enterprises in the domains of finance and real es-
tate?2. Businesses receive funds to improve working
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conditions and create environments that are accessi-
ble to PWDs; preferential loans; priority leasing of
land, ground, and water surface; and exempted or re-
duced rents for land, premises, and water surface used
in production and business 3.

To reaffirm Vietnam’s commitment to ensuring
that disabled employees are integrated, vocationally
trained, and placed in occupations that are appropri-
ate for their abilities and capabilities; If there is no
discrimination in the workplace, the government not
only has legislation in place to support the adoption
of laws and action plans, but it also signs and joins
international treaties on human rights and disability
rights, such as: Convention on the Elimination of All
Forms of Discrimination against Women 1979, ILO
Convention No. 159 on Occupational Rehabilitation
and Employment for Persons with Disabilities 1983% ;
Convention on the Rights of Persons with Disabilities
2006 (CRPD).

If women have been and are guaranteed by law the
basic rights to be equal to men at work under nor-
mal physical conditions, it is vital to give attention
to female employees who are impaired. According to
“feminist legal theory”, female employees with disabil-
ities should have the same working rights and con-
ditions as male employees with disabilities, as well as
other topics.

Through analyzing the above-mentioned legal provi-
sions on the rights of PWDs, the author finds that
Vietnam has no separate laws for women with dis-
abilities in general and for working women with dis-
abilities in particular (even the Constitution of Viet-
nam also has not clearly specified regulations for this
person, except The Prime Minister’s Decision No.
1190/QD-TTg, issued August 5, 2020, accepting the
Program to Assist People with Disabilities for the pe-
riod 2021 - 2030). We should admit that women with
and without disabilities are facing multiple and inter-
sectional discrimination, compared to men with and
without disabilities and this is due to lack of or an in-
sufficient number of specific measures taken to pro-
mote the education and employment of women with
disabilities including the a lack of a disability-rights
and perspectives in policies promoting gender equal-
ity; and a lack of or the insufficient number of specific
measures to promote the education and employment
of women with disabilities.

2This Convention compels member states to establish, alter, or
abolish laws and regulations that contribute to inequity in the rights
of disabled workers, but these laws and regulations must be appro-
priate to the circumstances, customs, and fundamental principles of
national law. The Convention also outlines activities and policies for
the establishment of employment and vocational rehabilitation sup-
port services for people with disabilities at the national level.



Science & Technology Development Journal - Economics - Law and Management, 5(512):144-157

PRACTICE ON GUARANTEEING THE RIGHTS
TO WORK OF WOMEN WITH DISABILITIES
AND SUGGESTIONS FOR VIETNAM

The current situation on guaranteeing the
rights to work of women with disabilities

According to a report by the General Statistics Of-
fice, Vietnam’s population in 2020 is estimated at
97.58 million people, an increase of 1.098 million
people. Of which, accounting for 63.2%; male pop-
ulation with 48.59 million people, accounting for
49.8%; female population 48.99 million, accounting
for 50.2%%4.

H Female

H Male

Figure 1: Labor Force by Sex In The 4th Quarter Of
2020

From the Figure 1 above, it can be seen that the coun-
try’s labor force aged 15 and over in the fourth quarter
of 2020 was estimated at 48.8 million people. In 2020,
the labor force aged 15 and over is 54.6 million peo-
ple, down 1.2 million people compared to 2019. Be-
sides, the female labor force of working age reached
22.2 million people, accounting for 45.5% of the labor
force in the working age. age of the country. The la-
bor force participation rate of women is 68.9%, 11.3
percentage points lower than that of men (80.2%) 2.
According to an ILO report, Vietnam loses around 3%
of its GDP as a result of not utilizing PWDs in the la-
bor market°.

According to the World Health Organization (WHO),
the world’s population of PWDs is estimated to be
around 1 billion ?”. PWDs make up roughly 6.225,519
2,

with 58 percent of women and 42 percent of men?°.

people in Vietnam (7.06 percent of the population

Around 40% of PWDs are of working age and yet ca-
pable of working; nevertheless, only 30% have jobs,
earning revenue for themselves, their families, and so-
ciety (women’s employment rate is 20.1 percent, com-
pared to 31.5 percent for women without disabilities).
That indicates that around two million PWDs who are
able to work but have yet to do so do not have or do
not have a job that matches their abilities.

Suggestion for Vietnam on guaranteeing the
rights to work of women with disabilities

Work, like work for everyone else, is essential to a dis-
abled woman’s sense of social integration and psycho-
logical well-being because it provides her with an in-
come and the means to be financially self-sufficient; it
boosts her self-esteem by allowing her to play a role
in society; and it improves her self-esteem by allow-
ing her to participate in society; provides opportuni-
ties for social contacts, to interact with others, and to
find her identity as part of a broader community; pro-
vides her with opportunities to learn new skills and
develop new competencies; brings her respect from
society because she is perceived to be more indepen-
dent, contributing to the lives of others as a taxpayer,
colleague, and friend; provides opportunities for so-
cial contacts, to interact with others, and to find her
identity as part of a broader community°.

A review of the definition of disability and improved
professionalism, as well as the skills of judges in adjudi-
cation, identifying types of discrimination and double
discrimination

Some communities, unaware of the origins of disabil-
ity, think that it is a retribution for past misdeeds by
the crippled person, his or her family, or ancestors.
In Vietnam, a person with disabilities means a person
who is impaired in one or more body parts or suffers
functional decline manifested in the form of disabil-
ity which causes difficulties lo his/her work, daily life
and study such as Physical disability; Sensory disabil-
ity; Visual disability; Mental and psychiatric disability;
Intellectual disability; Other disabilities!. In partic-
ular, mobility impairment means partial or total loss
of the mobility of the head, the neck, the lower or up-
per limbs, or the body, that restricts dexterity. Sen-
sory disability means partial or total loss of the hear-
ing or speaking function or both hearing and speak-
ing functions; or the function to pronounce words
and sentences clearly, leading to limited communica-
tion or information exchange in words. Visual dis-
ability means partial or total loss of sight and senses
of light, colors, images and objects in normal light
and environment. Mental disability means a disorder
of senses, memory, feeling, thought and act control
manifested abnormal speech or acts. Intellectual dis-
ability means partial or total loss of perception and
mind manifested in the slowness or inability to think,
analyze objects, phenomena or solve problems. Other
disability means partial or total loss of bodily func-
tions causing difficulties in work and daily-life activ-
ities and learning not being specified in Clauses 1,2,

150



Science & Technology Development Journal - Economics - Law and Management, 5(512):144-157

160

140

120

100
80
60 71
40

20
B
0

138

35

Number of economies

& Constitution guarantees equal rights for persons with disabilities

& Constitution recognizes and protects the rights of women with disabilities

There is a law, other than the constitution, that address the rights of persons with disabilities

@ The law recognizes and protects the rights of women with disabilities

Figure 2: The Legal Framework Related To Women With Disabilities.

3,4 and 5 of Article 2 of Decree No.28/2012/ND-CP
on Detailing and Guiding a Number of Articles of The
Law on The Disabled. As we can see, Law on Person
with Disabilities 2010 and Decree No.28/2012/ND-
CP stipulate and guide in detail what a person with a
disability is, but the author believes that our law is go-
ing in the direction of listing and because of this, it has
led to an incomplete understanding of disability. One
question is whether diabetes, epilepsy, hemophilia,
spina bifida, psychological disorders, irritable bowel
syndrome, chronic anxiety syndrome, etc. is a form of
disability? In Article 2(6) of Decree 28/2012/ND-CP,
the legislators regulated what is so-called another dis-
ability, so can the above diseases be classified as other
disabilities or not? This has not been explained and
confirmed by anyone.

In the UK, the Equality Act 2010 defines a per-
son as disabled if he or she has a physical or men-
tal impairment and the impairment has a substan-
tial and long-term adverse effect on his or her abil-
ity to carry out normal day-to-day activities. The
employment tribunal M T Tiquin v Abbey National
plc3? stated that irritable bowel syndrome was a long-
term disability that had a significant negative im-
pact®. And through a lot of UK case law, we were

A hired T to work as a mortgage advisor. Her position was
moved to client advisor, which she found to be quite stressful. Irrita-
ble bowel syndrome returned as a result of this. Her new bosses would
not let her use the restroom or take a drink at work. Her symptoms
worsened to the point where she was eventually rejected. She claimed
she was discriminated against because of her disabilities. Her com-
plaint succeeded.
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able to determine that other long-term health con-
ditions can also be classified as a disability and that
any unfair treatment of those people is considered
discriminatory, for example, chronic anxiety syn-
drome in Chief Constable of South Yorkshire Police
v Jelic UKEAT/0491/09/CEA; bipolar affective disor-
der in Aylott v Stockton-on-Tees Borough Council
[2010] EWCA Civ 910; an allergy in Wade v Sheffield
Hallam University [2013] 3, etc. The CDC’s Na-
tional Center on Birth Defects and Developmental
Disabilities of the US provide information on cer-
tain disability-related health conditions: Attention-
Deficit / Hyperactivity Disorder (ADHD), Autism,
Cerebral Palsy, Deep Vein Thrombosis (DVT) (Blood
Clots), Duchenne/Becker Muscular Dystrophy, Fetal
Alcohol Spectrum Disorders (FASD), Fragile X Syn-
drome, Hemophilia, Kernicterus, Sickle Cell Disease,
Spina Bifida, Thalassemia, Tourette Syndrome, Trau-
matic Brain Injury, Vision Impairment, Von Wille-
brand Disease, etc.>*

A question arises when a person who is suffering from
the above diseases such as epilepsy, psychological dis-
orders, persistent delusional disorder, is then cured;
will they still be considered a disabled person be-
cause those diseases or impairments are likely to re-
cur? This problem in Vietnam has not been men-
tioned and there is still a huge gap. Meanwhile, in the
United Kingdom, the conclusion of The Court of Ap-
peal in Richmond Adult Community College v Mc-
Dougall [2008] 3> stated that the decision as to the
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likelihood of recurrence must be based on the evi-
dence available at the time of the employer’s actions.
And on the facts, there was no evidence at the time
of the decision that M’s condition was likely to recur.
The tribunal should only consider the evidence avail-
able at the relevant time °.

It can be seen that the listing of common forms of
disabilities makes us lack the understanding of the
disability and creates many gaps in the application
In addition, such
regulation contributes to making it easy for employ-

of the law in a trial encounter.

ers to get caught up in violating regulations on anti-
discrimination against PWDs because they simply
understand a disability as a form of defect on phys-
ical and psychological health that ignores the dis-
eases and syndromes within each person. So we
must also understand that disabilities can be hid-
den such as epilepsy, diabetes; or associated with de-
velopmental conditions that become apparent dur-
ing childhood (for example, autism spectrum dis-
order and attention-deficit/hyperactivity disorder or
ADHD); the result of the mother’s exposure during
pregnancy to infections (for example, rubella) or sub-
stances, such as alcohol or cigarettes, etc.

Besides, the forms of discrimination are very diverse,
for example, the managers refused to allow M T
Tiquin free access to the toilets or to have a drink at
her workplace because of T’s irritable bowel syndrome
when she was rearranged another position (mortgage

)32, Woman Terminated

advisor to customer advisor
as a Result of Breast Cancer Diagnosis because her
company feared the recovery time would result in
too much time off*’... Therefore, the judges need
to further hone their adjudication skills as well as
strongly judge those acts as discriminatory treatment

of PWDs.

Include provisions on the protection of women with dis-
abilities into the constitution

According to the current data of World Bank (illus-
trated by Figure 2), 71 of the 176 economies world-
wide (including Vietnam) have a constitutional clause
that ensures equal rights for disabled people. Women
with impairments, on the other hand, are not included
in any of the analyzed constitutions. Other than the
constitution, 138 economies have a law that covers the
rights of PWDs, according to the study. Only 35 of
the assessed economies, or one-fourth of the total, of-
ficially recognize and safeguard the rights of disabled
women in their legal system 3,

Because the constitution is a country’s core law,
including clauses protecting the rights of disabled

women will provide them (who have been discrimi-
nated against in various ways, including gender, dis-
ability, poverty, ethnicity, etc.) with yet another tool
to protect themselves. Furthermore, the constitution’s
provisions on the rights of disabled women will assist
countries inefficiently, de facto and de jure in imple-
menting their international commitments.

Role of representative organizations of employees
Representative organizations of employees (trade
unions, the internal employee organization in an en-
terprise), representative organizations of employers
are subjects that play an important role in the de-
velopment of public policy and the best practices on
diverse and complex inequality. In the past, how-
ever, their work on these issues has often focused
solely on discriminatory grounds. Their only basic
focus is institutionalized in the organization’s struc-
ture and mission, and only addresses a specific dis-
criminatory group, rather than multiple discrimina-
tory groups (two or more). Typically, in Vietnam,
trade unions use finance to organize activities on gen-
der and gender equality*®. The emergence of con-
cerns about multiple discriminations has affected the
strategies of representative organizations of employ-
ees (trade unions, the internal employee organization
in an enterprise), and representative organizations of
employers. Currently, Vietnam’s Labor Code 2019
(effective from January 1,2021) has had many amend-
ments and supplements to be consistent with interna-
tional commitments such as specific regulations, strict
more closely on female employees and gender equality
or employee representative organizations at the grass-
roots. In particular, the law allows employees to set
up their representative organization in the enterprise
along with the Trade Union. However, the represen-
tative organization of employees at the enterprise is
waiting for the Government’s guidance on the organi-
zation; principles and modes of operation... so female
employees with disabilities have the right to hope for
an organization that can raise their voices and protect
them from discrimination in terms of gender but also
about disability in the workplace in the future.

Strengthen vocational training for women with disabil-
ities

Enterprises need to further strengthen vocational
training for women with disabilities in the locality
where they conduct business, diversify forms and
methods of vocational training, and thereby arrange
jobs suitable to the types and classification, health,
competence of women with disabilities, and local and

business economic conditions. Enterprises should
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continue to propagandize and create a favorable en-
vironment for women with disabilities to access and
benefit from the enterprises policies on vocational
training and job creation for women with disabili-
ties. Strengthening the connection between enter-
prises and state agencies, humanitarian and charity
organizations, etc. to pay attention, share, and join
hands to help women with disabilities in choosing
a career, learning a job and creating jobs. Women
with disabilities have many types of disabilities and are
special subjects, so vocational training must have its
curriculum and training methods. Teachers/Trainers
must be equipped with skills appropriate to the sub-
jects they teach and facilities in vocational training
must be designed to suit each type of disability. In
the current information technology boom, vocational
training for women with disabilities should not stop at
mere crafts. Depending on the disability status of each
person, vocational training should be expanded to
modern occupations such as computer engineering,
programming, electronics, etc. to meet the needs of
society. After being trained by the enterprises them-
selves, women with disabilities will become confident
in their abilities; at the same time, businesses will also
have a highly skilled labor force to meet their recruit-
ment needs and positions. If the business only does
charity every year as an annual activity, it will not
guarantee the life of women with disabilities in the lo-
cality. Therefore, vocational training and suitable job
placement for women with disabilities after training
are especially important because “give a man a fish
and you feed him for a day, teach him how to fish and
you feed him for a lifetime’, as the saying goes.

Quota systems

Regulations for recruitment, employment and voca-
tional training for disabled employees in enterprises
and organizations are only encouraged by the State,
not compulsory. For example, in Italy, cosmetic com-
pany L'Oréal has the policy to ensure they employ
PWDs in at least 2% of positions within the company
or in 2007, Walgreens, a chain of pharmacies in the
United States, opened a new distribution center where
more than 40% of their labor force has some disabil-
ities, including autism 40 Meanwhile, in Japan, “Pro-
motion of the Employment of Persons with Disabili-
ties Law - Law No. 123 of 25 July 1960” stipulates that
each enterprise must receive 1.8% of their labor force
as PWDs. As a result, businesses that do not meet that
required figure will be fined according to regulations.
In Germany, companies with more than 20 employ-
ees must have the number of disabled employees at
5% of the total number of employees. Meanwhile, this
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figure in South Africa, Turkey is 2% and 3%, respec-
tively. Like Japan, in China, companies that do not
meet the target of 1.5% of a disabled employee must
pay a fee to the “Disabled Persons’ Employment Secu-
rity Fund” — which supports training and job place-
ment services for PWDs. It can be seen that the poli-
cies and regulations of countries around the world on
the quota systems only provide general provisions on
PWDs, but do not focus on specific women with dis-
abilities. Therefore, the employer’s policy on creat-
ing jobs for employees with disabilities in the future
should be regulated, amended and supplemented in
the direction of “compulsory” rather than encourag-
ing as a present. This means that agencies, organi-
zations and enterprises (starting with state agencies,
state-owned enterprises) must recruit a certain per-
centage of PWDs as well as trained women with dis-
abilities — in other words, Vietnam should apply a
“quota system” to businesses when they recruit and
has appropriate sanctions against agencies, organiza-
tions and businesses that do not comply with employ-
ment laws such as paying fines, paying fees to the so-
cial security fund, etc.

Internships

Internships and other employment opportunities are
also important for female graduates with disabilities
to get started quickly*!. Enterprises can create condi-
tions for students with disabilities to practice at posi-
tions that are suitable to their competence so that they
can start working quickly without having to undergo
along training process after graduating. This measure
also contributes to helping women with disabilities
get used to the working environment, overcome their
sense of inferiority to integrate into social life, and
at the same time remove barriers, stigma and deep-
rooted prejudices of ordinary employees with interns
with disabilities. Thereby promoting workplace pro-
ductivity and unity within the enterprise. Enterprises
can cooperate with disability organizations, rehabili-
tation institutions or local universities to participate
or organize job fairs to expand the audience exposed
to recruitment information, including women with
disabilities. Atthe same time, they can clearly demon-
strate their social commitment and signal that they are
ready to train and recruit women with disabilities to
work.

Burden of proof

A person who believes she has been wronged as a re-
sult of discrimination on disabilities may be required
to show proof to support their claim. It may be easy
to get such proof without trouble in some instances.
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However, in most circumstances involving a conduct
that is suspected rather than proven, gathering cred-
ible proof may be impossible. Many countries (es-
pecially adversarial procedure countries) have shifted
the burden of proof away from the person bringing
the claim to court in order to address this risk. Once
the burden of proof has been shifted to the person who
is accused of discriminating against the complaint, ev-
idence in the form of a reasonable non-discriminatory
justification for the treatment must be presented.

Special regimes

Employees are entitled to a 6-month leave before and
after giving birth under the female maternity regime,
according to Article 34(1) of the Law on Social Insur-
ance 2014. A female employee who has had twins or
more children is entitled to one month of supplemen-
tary leave beginning with the second child. We can
see that this legislation applies to both normal and dis-
abled working women, with no distinction made be-
tween the two. When it comes to taking care of their
young children, however, women with impairments
confront more challenges in daily life, and their health
is also compromised. Therefore, female disabled em-
ployees need more time to recover before returning to
work. The author proposes to increase the maternity
leave period for female employees from 6 months to 7
or 8 months and she is entitled to an additional leave
of 2 months for each infant from the second.

Authors are witnessing how working from home is
conceivable for female impaired employees (particu-
larly during the Covid-19 pandemic) and how work-
ing from home makes work more accessible *2. For fe-
male impaired employees, getting dressed and ready
for work can take much longer, adding hours to their
days. Commuting can be stressful, confusing, and
even dangerous at times. These additional pressures
are reduced when you work from home. Addition-
ally, working from home enables female employees
with impairments to better care for themselves, their
children, and their families. Furthermore, working
from home will assist women in overcoming guilt and
avoiding discrimination from coworkers, customers,
and bosses. They can then increase their work pro-
ductivity by being in a good mood and working in
a healthy setting. Employees who work from home
have the freedom to arrange medical or physiother-
apist appointments without affecting their work. To
do so, the government and businesses must work to-
gether to develop conditions and occupations that al-
low disabled women to work from home with flexible
hours and enough social security coverage. Finally,

society will not be deprived of this plentiful supply of
skilled labor.

According to Article 137(4) the 2019 Labor Code, a fe-
male employee shall be entitled to a 30-minute break
in every working day during her menstruation period;
a female employee nursing a child under 12 months
of age shall be entitled to 60 minutes breaks in ev-
ery working day with full salary as stipulated in the
employment contract. The authors argue that this
amount of time is insufficient for a disabled female
employee. We all know that female employee with
disabilities have numerous challenges in their daily
lives, particularly during their menstrual period and
while breastfeeding a kid under the age of one year.
As aresult, the lawmaker specifies that the break time
between working hours is insufficient for female em-
ployees with disabilities. As a result, the authors rec-
ommend that female employees with impairments get
45 minutes of rest during their menstrual period and
75 minutes of rest while breastfeeding a kid under the
age of 12 months.

Several studies have looked into the employment
and income inequalities faced by disabled persons,
and the findings are very consistent across countries.
Wage disparities between disabled persons and non-
disabled people are common, and the pay disparity
grows as the severity of the health condition worsens.
Handicapped persons may be discriminated against,
according to certain theories, either because of neg-
ative sentiments toward disabled people or because
employers may infer an impaired job applicant’s com-
petence based on the perceived average ability of dis-
abled people.

CONCLUSION

Feminist legal theory has a long and illustrious history
of construction and growth. Since the first feminist
movements in the seventeenth century, women have
been able to break free from their economic depen-
dence on males by entering the labor market rather
than simply doing the job. Giving birth and caring for
one€’s family is a natural responsibility that has been as-
sociated with society for centuries. And, rather than
focusing on the disadvantaged group of female em-
ployees, the government is increasingly focusing on
female employees who are disabled, a group of women
that requires more attention in the policy and legisla-
tive process.

Feminist legal theory has had a positive impact on the
enactment and revision of laws. Despite the fact that
there is explicit legislation on gender equality and dis-
ability concerns, there are still practical constraints in
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defending the legal rights of disabled female employ-
ees. Part of this is due to a lack of clarity in the def-
inition of a disabled person. Furthermore, the func-
tion of labor protection organizations in defending fe-
male employees with impairments has been ineffec-
tive. Many formal policies provide employers the op-
tion of refusing to hire women with disabilities or hir-
ing them but paying them less than men or employees
without impairments. More specific counseling for fe-
male employees with impairments is needed in order
to establish conditions for them to feel more confi-
dent and capable of participating in effective labor re-
lations. Furthermore, labor protection organizations
must play a greater role in training, supporting, and
defending female employees with disabilities in the la-
bor market. Female employees with impairments re-
quire sufficient professional and social preparation in
order to confidently promote equality for themselves.
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Pam bao quyén lam viéc ctia phu nir khuyét tat theo quan diém
cta ly thuyét phap luat nir quyén tu do va mét sé goi y doi vai Viét
Nam

Tran Nguyén Quang Ha'?”*, Tran Kiéu Nhi?

TOM TAT

C6 thé ndi, bao vé nhimng ngudi yéu thé da trd thanh mot xu hudng chung trén thé gidi nham gop
phan xay dung mot x& hdi nhan van va binh dang, trong nhém déi tuong ngudi yéu thé, khéng
thé bd qua nguai khuyét tat. & Viet Nam hién nay, ngudi khuyét tat & dang dugc trang bi day du
cac cong cu chinh sach va khung phép ly trong viéc bao vé quyén lao dong ctia ho (tir Nghj quyét
clia bod chinh tri dén cac van ban luat). Tuy nhién, dudng nhu cac nha lam luat da bo quén mot déi
tugng d6 la ngudi phu ni khuyét tat. Diéu nay dugc thé hién qua cac van ban phap ly va thuc tién
ap dung khi chua c6 sy phan biét vé quyén va nghia vu cia ngudi khuyét tat la nam gidi va nt gidi
mot cach ré rang. Phu ni khuyét tat khong chi bi phan biét déi xr vé gidi ma con bi phan biét vé
tinh trang khuyét tat, vi thé quyén lam viéc clia phu nit khuyét tat bi han ché rat nhiéu so véi nhimg
ngudi dan 6ng khuyét tat. Dua trén ly thuyét phap luat nir quyén va ly thuyét nir quyén tu do, cac
tac gia sé phan tich nhiing khia canh va n6i ham cling nhu qua trinh hinh thanh cac hoc thuyét
nay. Bén canh do, cac tac gia cing danh gia su anh hudng ctia cac hoc thuyét dén phong trao nir
quyén trén thé gidi va su tac dong clia chung ddi vai viec xay dung va phat trién luat phap cho lao
dong ni khuyét tat & Viet Nam. Dong thai, tac gia sé di chiing minh rang chua cé su biét trong cac
quy dinh bao vé quyén lam viéc gilra ngudi lao ddng ni khuyét tat va lao ddng nam khuyét tat vi
thé trén thuc té s6 lugng lao dong nlr cé viéc lam va cac quy dinh bao vé ho trong lao dong van
chua dugc hoan chinh. Trén co sé ly thuyét phap luat ni quyén tu do, nhom tac gid sé dua ra mét
s6 dé xudt va kién nghi b sung vao phap luat lao dong Viét Nam nham bao vé hon nita quyén lam
viéc clia lao dong ni khuyét tat trén co sé maét s6 quy dinh va an 1é ctia My va Vuong qudc Anh vé
'Khoa Ludt, Trudng Dai hoc Nguyén Tit 'quyén lam viéc' cia nr nhan vién khuyét tat.

Thanh, Vigt Nam Tur khoa: quyén lao dong, ly thuyét phap ly nir quyén, phu nir khuyét tat
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