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ABSTRACT

Although The feminist legal theory has been relatively new and still unfamiliar in Vietnam for many
years, its contents, interestingly, are closer than ever that we can easily learn from Vietnamese
laws with the significant changes through our long history. Perhaps, law is an instrument of so-
cial change which means that the movement of society always has great impact on the change
of legal system. Undoubtedly, marriage and family law, probably more than any other law, clearly
reflects the characteristics of women like reproduction and child rearing. Therefore, engaging this
law with feminist perspective will enable us to find out more about women status, their thought,
how social economics and cultural factors affect their decisions. The feminist legal theory also sheds
light on structural and entrenched gendered disadvantages that are perpetuated. In general, the
legal terms of marriage and family law 2014 state that there is no distinction between husbands
and wives with respect to martial property distribution, custody disputes and so on. In other words,
the spouses have equal role in their family in which the law provides the same benefits, rights and
responsibilities to all parties without gender-based discrimination. In contrast, the theory — prac-
tice gap is still overwhelming. This essay will point out some inequality matters when Vietnamese
courts handle cases in relation to the spouses' matrimonial property during a divorce process as
well as emphasize the nature of mothering or nurturing of children at the dissolution of marriage.
Further, the essay also addresses, to a limit extent, Vietnamese family law from the light of The fem-
inist legal theory and answer the question whether marriage and family law protect sufficiently
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women's rights or not.
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INTRODUCTION

Throughout many decades of relentless struggle, the
vital role of women has been adequately recognized
at present, especially in progressive countries. Devel-
oping during that time, the feminist legal theory is an
important theoretical foundation to promote gender
equality over the legal system of each nation. This the-
ory is an extremely valuable reference for developing
countries, particularly ones in Asia and Africa where
the position of women is always underestimated com-
pared with men for thousands of years. These nations
can gain experience, approach new ideology and ap-
ply this theory in the process of law-making. Fortu-
nately, the Communist Party of Vietnam and the gov-
ernment have paid great attention to gender equality
policies and used the law as one of the most effective
tools to achieve equal rights between the sexes since
1945.

The provisions of Vietnamese law have clearly demon-
strated their role in ensuring gender equality, partic-
ularly, the law on marriage and family. However, af-
ter carefully reviewing the content of the current mar-
riage and family law on divorce, the author found that,

apart from the achieved results, there are still some in-
adequacies that need to be modified. On the basis of
the feminist legal theory and Vietnamese social real-
ity, the author will, to a limit extent, propose some
basic solutions to overcome the above shortcomings,
thereby, partly contribute to close the gender gap, im-
prove the status of women in society, towards a fair
and civilized society in Vietnam.

THE MARRIAGE AND FAMILY LAW
2014 REGULATIONS ON DIVORCE
AND THE LENSES OF THE FEMINIST
LEGAL THEORY

In a sense, family policy reflects the effectiveness of
a social institution. The Law on Marriage and Fam-
ily 2014 has many legal norms to maintain the equal
treatment between men and women on the grounds
that indirectly protect women’s rights such as Article
2, Article 5, Article 8, Article 47, Article 51 and Ar-
ticle 81. These rules indicate that equality does not
mean treating spouses identically, but rather requires
recognition and validation of differences. Equality re-
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quires protection and support for women in their re-
productive role the same as the level of protection and
support accorded to men in their productive role!.

According to the author’s survey, Vietnamese courts
have properly applied the provisions of this law to re-
solve disputes concerning the spouses’ marital prop-
erty distribution upon divorce, including child rear-
ing matter. Judges focus on the weaker — woman/wife
to consider and decide a case. For instance, a judg-
31/2017/HNGD-PT of People’s court of
Dong Nai province? cited that, a wife and her hus-

ment no.

band had a dispute related to the ownership of a res-
idential house attached to land in which they used to
live happily together. While the husband argued that
this house with land use rights belonged to him, the
wife desired to continue living in it because the house
was the only residence of herself and her daughter.
Both trial court and appeal court concluded that the
wife owned this house but she had to pay the differ-
ence in the value of it to her ex-husband. It can be
seen that, the courts considered the wife’s disadvan-
tages and came down in favor of her. This is a typical
judgment which demonstrates the effectiveness of law
and appropriate solutions given by the court to protect
women in Vietnam.

It is apparent that everything is not always perfect.
The law still contains some drawbacks at both theo-
retical and practical level when we use the feminist le-
gal theory approach to evaluate. Now, the essay will
analyze some specific issues to clarify the above idea.
Firstly, this essay will mention the rule of matrimo-
nial property regime. Article 47 of the Law on Mar-
riage and Family 2014 asserts that the spouses can
choose matrimonial property regime, established be-
fore marriage. Based on this agreement, parties easily
divide their marital property (child custody, if any)
in case they get a divorce. Unless there is a nuptial
agreement, each spouse will waste much time and ef-
fort to take legal action against her/his counterpart in
court. Nevertheless, the matrimonial property regime
is bound to meet all elements regulated in Article 48,
Article 49 and Article 50 of this law with respect to the
form and content, particularly, this agreement must
ensure the equality of spouses without discrimina-
tion between monetary and non-monetary contribu-
tions (Article 29). Furthermore, the property distri-
bution of spouses must also protect women and chil-
dren (clause 5 Article 59).

Obviously, the Law on Marriage and Family 2014 has
developed and demonstrated such manifestations of
gender equality compared to the Law on Marriage
and Family 2000 since it regulates spouses’ commu-
nity property agreement. The matrimonial property
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regime or prenuptial agreement has been rarely ap-
plied in Vietnam because of the cultural and social-
economic reasons. However, the author believes that
in the future, people tend to use it as an effective le-
gal tool to protect and promote their rights, primarily
in marriage and family relations involving foreign el-
ements. These regulations in relation to matrimonial
property regime, actually, are quite difficult to apply
in practice.

Importantly, a competent court needs to consider that
even spouses sign a prenuptial agreement, besides pri-
oritizing autonomy, the court must recognize each
party’s undue influence of power disparities. It means
that, at the time they conclude a marital property
regime agreement, spouses have a thorough under-
standing of this contract. The feminist aspect of this
approach is vital because it is particularly sensitive
to the fact that career sacrifices or other changes in
circumstance may affect women more if the prenup-
tial agreement has not provided for these changes [ >,
pp.634]. As the result, one party is not bound by the
agreement so spouses’ matrimonial property will be
divided in accordance with the law. It cannot be de-
nied that the role of competent court is really impor-
tant in analyzing and applying law on a case by case
basis® L.

Notably, the current law only mentions marital prop-
erty agreement, excluding legal separation. Therefore,
if a woman has to raise her baby and she does not
work out but only invests domestically, how prenup-
tial agreement can ensure their lives while she and
her husband are separating. Even when she has
a stable job, the result is not completely different.
The World Bank Document (2018) showed that Viet-
namese women generally earned less than men (ap-
proximately 3 million VND per month), they also
worked in lower paid occupational sectors so that they
could have a significant amount of time to take care
of their family. This leads to the solution that law-
makers should implement the terms of a separation
agreement or separation status in the marriage and
family law. On the one hand, women (also children)
can be better protected by law, clarify civil and eco-
nomic transactions performed by spouses. On the
other hand, they have enough time to be completely
independent thinking about their marriage, whether
they still live together before they decide to end their
marriage. Indeed, women’ divorce experience is not
easy.

2In fact, the High Court of Australia proved the influence of The
feminist legal theory on prenuptial agreement through Thorne vs.
Kennedy case (2, pp. 637-638].
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Secondly, the essay focuses on marital property distri-
bution of divorcing spouses. According to the current
marriage and family law, each is entitled to half the
value of family property but there are always excep-
tions to the rule, regulated at clause 2 Article 59. This
law has emphasized the equalization concept where
the value of marital property is divided equitably be-
tween spouses. Women have a chance to achieve
equality and have the potential and opportunities to
be financially self-sufficient regardless of their work
status, inside or outside the home. These notions rep-
resent some of the more generalized and problematic
aspects of both the feminist and legal system’s ideolo-
gies®.

Some feminists argue that even if women were
awarded half of all marital property, they would still
be at a financial disadvantage in some cases. In view
of the fact that spouses have the same function in
the contribution and acquisition of common prop-
erty, reproductive responsibilities and childcare have
put women at a disadvantage during marriage and af-
ter divorce. A wife as a mother is defined to include all
aspects such as companionship, homemaker, nanny,
emotional and physical sustenance woman, etc. In ad-
dition, women are more likely to have deferred their
education and careers for marriage. To emerge from
a divorce in a position that even begins to put them
on an economic par with their ex-husbands, many
women need to receive more in property distribution
than the strict equality concept>. Consequently, some
special privileges or support are necessary to compen-
sate and put women on an equal, competitive footing
with men, especially in the marital property distribu-
tion upon divorce [!, pp.116]. Summarily, in a spe-
cific case, the court must consider all the necessary
elements to resolve spouses’ marital property.

For example, a husband and wife got a divorce at
the People’s Court of Yen Lac district (Vinh Phuc
province)®. Their matrimonial property includes a
house with land use rights and a land with fruit trees.
The husband requested the court to divide their prop-
erty into thirds, he took two thirds and the rest was
owned by the wife. Unfortunately, the court accepted
his claim without taking into account the wife’s great
contribution. It can be seen that this judgment did not
ensure womenss rights and interests.

Another case is, a wife sued her partner at the Peo-
ple’s Court of Bac Ninh province in 2019. They had
some valuable martial properties. Yet, the husband
took all the properties because he insisted that they
belonged to him. Both trial court and appeal court
disagreed with him. Judges argued that spouses estab-
lished property with equal contribution, so they de-
served half of property division. This judgment may

be equal, but I wonder if the judges should consider
the fault of the husband. Definitely, he lived with an-
other woman and always had bad behavior with his
wife. Moreover, he used a lot of tricks to make com-
munal property into separate property such as these
properties were registered in the name of his relatives.
In addition, the wife had to use those divided assets
to support two children. Therefore, it is more reason-
able if she holds in proportions of two with respect
to common property. This distribution is legal since
clause 2 Article 59 of the Law on Marriage and Fam-
ily 2014 also states that each party can receive half of
all marital property but counts for some factors in-
cluding spouse’s faults in the infringement of spousal
rights and obligations. Unfortunately, it appears that
the courts ignored this provision in some prominent
cases.

Finally, this paper will address the basic function of
women, namely getting custody of their children af-
ter divorce. Vietnamese courts tend to grant custody
of the child to his/her mother in accordance with the
law (clause 4 Article 2 and clause 3 Article 81). From
the point of view of feminist, mothering and fathering
have different role, mothers tend to be intensely in-
volved in their children’s lives and tend to have greater
empathy for their children’, which means that, apart
from some cases, mothers will be in anguish whenever
they lose custody of their children. The irreplaceable
role of a mother comes inevitably from the biological
links between them. Sometimes, Vietnamese judges
forget that women invest more emotionally in chil-
dren than their partners or they decide the father has
the right of child rearing although he lacks economic
conditions in comparison with his counterpart.

The judgment issued by the People’s Court of Ninh
Kieu district (Can Tho city) awarded that the mother
had the right to bring up her son though her ex-
husband raised him before. The court held that the
mother had adequate conditions to take care of her
child and more importantly, she is a mother. How-
ever, the Appeal People’s Court of Can Tho city re-
fused this judgment and declared that the son must
be reared by his father. Fortunately, the High People’s
Court in Ho Chi Minh city upheld the first-instance
judgment. In short, the mother spent two years get-
ting custody of her son. At that time, the kid was just
5 years old, he needed his mother’s love and care.

In fact, there are many circumstances where children
want to live with their mother but she has a lower stan-
dard of living than their father and in these cases, the
judges have a tendency to determine the father will
look after them. Even if their father prohibits them
from meeting their mother, the woman cannot sue
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her ex-husband to court because she does not have
enough finance and knowledge as well. Certainly, the
rights of women (and children) are not guaranteed
while the legal rules just regulate quite vaguely. Some-
times, the courts ignore the extraordinary effort of a
mother to get custody of her child.

CONCLUSION

This essay emphasizes some concerned matters in
current marriage and family law with the lens of the
feminist legal theory. Basically, Vietnamese law as
well as Vietnamese family courts respect the women
protection principle. This is extremely progressive be-
cause family is the most gendered institution in our
society and therefore, one that should receive serious
feminist scrutiny® or it can be pointed out that this
theory impacts in a deep - rooted way on law mak-
ing process. In some cases, however, the law is still
unclear, which makes the judges neglect women’s po-
sition and infringe on their rights as well. Feminism is
a reference theory for judges to ensure women’ inter-
ests in society, particularly regarding martial property
division and child rearing at the dissolution of mar-
riage. However, it does not mean that the courts only
focus on women, but remember to be equal for both.
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TOM TAT

Mac du Ly thuyét phap ludt nir quyén con tuong déi mdi va xa la & Viét Nam trong nhiéu nam qua,
nhung diéu thu vi 1a, ndi dung ctia Ly thuyét nay gan gi hon bao gid hét ma ching ta c6 thé dé
dang bt gdp trong cac quy dinh clia phap luat Viét Nam vai nhing thay déi dang ké trong sudt
chiéu dailich st Phai chang, phap luat 1a cong cu clia su thay déi xa hoi, nghta la su van dong clia
xa& hoi ludn cé tac dong 16n dén su thay ddi ctia hé théng phép luat. Khéng con nghi ngd gi nira,
luat hén nhan va gia dinh, co & hon bat ky nganh luat nao khac, phan anh ré nét nhat nhiing dac
diém clia ngudi phu ni nhu chic nang sinh san va nuoi day con céi. Do dé, viec nghién ctu nganh
luat nay két hop véi quan diém phdap Iy nit quyén sé cho phép ching ta hiéu thém vé vj tri clia
ngudi phu ni, tu tudng cla ho, cach thiic ma nén kinh té xa hoi va cac yéu té van héa dnh hudng
dén quyét dinh clia ho.Ly thuyét phap luat nir quyén cling lam sang td nhimng bat Igi vé mat cau
trdc va thanh kién vé gidi van con ton tai. Nhin chung, cac quy dinh clia luat hén nhéan va gia dinh
2014 da chira rang, khéng cé su phan biét gitia vg va chéng déi véi viéc phan chia tai san chung,
tranh chdp quyén nudi con, v.v. Néi cach khac, v, chdng cé vai tro binh dang trong gia dinh, theo
do, phap luat quy dinh lgi ich, quyén va trach nhiém nhu nhau cho céc bén ma khong cé su phéan
biét déi xUr vé gidi tinh. Tuy nhién, khoang cach gita ly luan va thuc tién van con qua lén. Bai viét
nay sé chira mot s6 van dé bat binh déng khi Toa an Viét Nam gidi quyét cac vu viéc lién quan dén
tai san chung clia vg chéng trong qua trinh ly hén cling nhu nhan manh ban chét ctia viéc nubi
dudng, cham soc con cai khi hon nhan tan v3. Hon nia, trong mot chiing muc nhat dinh, bai viét
cling dé cap dén luat hon nhan va gia dinh Viét Nam dudi géc nhin cla Ly thuyét phap luat nit
quyén va trd I6i cau hdi liéu rdng ludt hon nhan va gia dinh co6 bado dam day dd quyén Igi chinh
dang clia ngudi phu ni hay khong.

Tu khoa: Ly thuyét phap luat nir quyén, luat hén nhan va gia dinh, quyén ca phu ni, binh déng
gidi

Trich dan bai bdo nay: Thao N M P. Luat hén nhan va gia dinh Viét Nam vé ly hén: Tit géc¢ nhin cia
Ly thuyét phap luat nit quyén. Sci. Tech. Dev. J. - Eco. Law Manag.; 2022, 5(S12):166-170.
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