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TOM TAT

Nghi quyét s6 27-NQ/TW ngay 09/11/2022 Hoi nghi lan thi sdu Ban Chdp hanh Trung uong Bang
Khod XIll vé tiép tuc xay dung va hoan thién Nha nudc phap quyén xa héi chl nghia Viét Nam trong
giai doan mai da ra nhiém vy **Xay dung nén tu phap chuyén nghiép, hién dai, cong bang, nghiém
minh, liém chinh, phung su T6 quéc, phuc vu Nhan dan', trong d6 nhan manh viéc tiép tuc hoan
thién ca ché huy dong nguén luc x& héi nham phat trién Trong tai, déng thai xay dung doéi ngl
Trong tai vién bdo dam cé vé s6 lugng 1an chat lugng nghiép vu. BE lam dugc diéu nay, trudc hét
phép luat trong tai phai gidi quyét hiéu qua cac van dé phat sinh trong linh vuc t6 tung, cing nhu
cétinh dy bao tét khi dua vao ap dung. Ngay 17/6/2010 Quéc hdi nudec Cong hoa xa hoi chti nghia
Viét Nam ban hanh Luat Trong tai thuong mai nam 2010, day la ddu méc 16n bdi lan dau tién quy
dinh vé Trong tai dugc luat héa chinh thic. Thoi diém d6é, Luat Trong tai thuong mai nam 2010
cho thay nhiéu uu diém so vdi Phap lénh vé Trong tai thuong mai nam 2003, tiéu biéu nhu viéc
xac dinh hop ly hon pham vi giai quyét tranh chap, hiéu luc phap ly clia phan quyét trong tai, cling
nhu quy dinh vé su hd trg clia Toa an doi véi hoat dong té tung trong tai dugc ro rang, chi tiét. Tuy
vay, hon mét thap ky ap dung Luat Trong tai thuong mai nam 2010 dan boc 16 han ché, dac biét la
véi van dé Toa an phai ti chéi thu ly trong trudng hop cé thoa thuan trong tai. Nhan thic ro tinh
trang trén, ngay 03/6/2024 Hoi Luat gia Viet Nam trinh Chinh phti T trinh s6 186/TTr-HLGVN dé
nghi xay dung Luat stia d6i, bé sung mét s6 diéu cla Luat Trong tai thuong mai. Vi mong mudn
ho trg Hoi luat gia Viet Nam sifa d6i toan dién Luat Trong tai thuong mai nam 2010, thuc hién hiéu
qua tinh than Nghj quyét s6 27-NQ/TW, bai viét phan tich quy dinh vé viéc Toa an phai ti choi xét
x( khi 6 thoa thuan trong tai trong Ludt mau UNCITRAL ciing phdp luat mot sé qudc gia nhu An
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Do, Trung Qudc, Buc; tir d6 chac loc ra cac quy tac tién bo va dé xudt hudng gidi quyét.
Turkhoa: thod thuan trong tai, yéu cau khai kién tai Toa an, Luat mau

DAT VAN DE

Trong tai 13 phuong thtc giai quyét tranh chdp ngoai
Toa an dugc thiia nhan rong rai; mic di mang ban
chét tu tuy nhién hoat dong ctia Trong tai ludn cén
dugc hé trg va giam sat bdi Toa an!. Kinh nghiém
quéc té€ cho thdy “Toa dn quéc gia dai dién cho mot
mdi de doa tiém ndng cho tdt cd cdc t0 chiic trong tai va
ddc biét la trong tai thudng mai quéc t&”2, do d6 can
phai c6 gidi han cho su can thiép cta Toa an ddi véi
Trong tai. Diéu nay phan nao théhién qua quy dinh vé
moi lién hé gitia thod thudn trong tai va yéu cdu khoi
kién tai Toa an. Theo d6, néu da c6 thoa thuin trong
tai thi Toa an sé khong dugc giai quyét tranh chdp ma
phai chuyén sang cho Trong tai. O Viét Nam Diéu 6
Luét Trong tai thuong mai ndm 2010 da c6 ghi nhan
quy dinh trén “Trong trudng hgp cdc bén tranh chdp da
6 thod thudn trong tai ma mot bén khdi kién tai Toa
dn thi Toa dn phdi tii chéi thu ly, trif trudng hgp thod
thudn trong tai v hiéu hodc thod thudn trong tai khong
thé thuc hién dugc”. Mic di cd nhiéu tién bo so vGi van

ban ci, ddu vdy quy dinh cta Luét Trong tai thuong
mai ndm 2010 vin chua bado dam quyén 1¢i cho cic
bén lién quan, gay kho khan cho qud trinh thuc hién
hiéu qué nhiém vy tu phdp ctia Toa an. Cu thé, thoi
diém va chu thé lam phat sinh chuyén vu tranh chép
chua dugc xdc dinh hgp 1y, ciing nhu con thiéu tinh
du bdo trong quy dinh vé tai liéu phai cung cép khi
chuyén tranh chép tit Toa 4n sang Trong tai. Vilé do
trén co sé nghién ctiu kinh nghiém qudéc t€ vé moilién
hé gitia thod thuan trong tai va yéu ciu khdi kién tai
Toa 4n ngudi viét mong mudn tim kiém mot s giai
phép hitu ich, gép phan khic phuc nhiing bét cip néi
trén.

PHUONG PHAP NGHIEN CUU

Bai viét da sti dung mot s6 phuong phap nghién ctiu
nhu sau: Phuong phdp nghién ciiu lich st nhim tim
hiéu vé qua trinh 14p phép ciing nhu nhiing thay d6i
trong quan diém phdp ly cta phap luat Viét Nam va
phép ludt nudc ngoai, tit d6 dua ra nhin xét vé xu
hudéng phat trién ctia nhiing thay d6i d6; Phuong phdp

Trich dan bai bdo nay: Phi N M. Hoan thién quy dinh toa an tir chéi xét xi khi c6 théa thuan trong
tai tif kinh nghiém quéc té . Sci. Tech. Dev. J. - Eco. Law Manag. 2025; 9(3):6226-6233.

6226


https://crossmark.crossref.org/dialog/?doi=10.32508/stdjelm.v9i3.1455&domain=pdf&date_stamp=2025-9-23

Tap chi Phdt trién Khoa hoc va Céng nghé - Kinh té - Ludt va Qudn ly 2025, 9(3):6226-6233

nghién ciiu va phdn tich lugt viét nhim ludn gidi y
nghia ciing nhu dua ra céch dp dung dung din cho
quy dinh phép luat; Phuong phdp so sénh khi so sanh
nhidm d6i chiéu gitia cac diéu luit, gitia cic vin ban
phép luat va giiia luat trong nudc va phap luit nude
ngoai v6i nhau; Phuong phdp phdn tich dugc st dung
xuyén sudt bai viét nhdm dua ra ddnh gid, nhan dinh
vé cc vin dé&; Phuong phdp tong hgp nhim lién két
cac thong tin ti cac vin ban phap luét c6 lién quan,
mot sd sach, cac cong trinh nghién ctiu c6 gid tri va
tap chi chuyén nganh; Phuong phdp nghién ciiu dién
hinh dugc st dung khi phan tich cac tinh huéng, vi
du dién hinh dugc néu ra trong bai viét nham 1am rd
quan diém va lap luan.

KET QUA VA THAO LUAN

Mai lién hé giiia thoa thuin trong tai va
yéu cau khéi kién tai Toa an trong Luat mau
UNCITRAL va phap luat mét sé qudc gia
Lién quan dén moilién hé gitia thod thudn trong tai va
yéu cau khdoi kién tai Toa dn, khoan 1 Diéu 8 Luit mau
UNCITRAL quy dinh “Toa dn ndi tién hanh vu kién
6 doi tugng thudc thod thudn trong tai phdi chuyén cdc
bén sang gidi quyét tai Trong tai néu mot bén yéu cdu
viéc nay khong tré hon thdi diém trinh tuyén bé ddu
tién vé ndi dung tranh chdp, tri trudng hgp thod thudn
trong tai vo hiéu, khong cé hiéu luc hodc khong thé thuic
hién dugc” (A court before which an action is brought
in a matter which is the subject of an arbitration agree-
ment shall, if a party so requests not later than when
submitting his first statement on the substance of the
dispute, refer the parties to arbitration unless it finds
that the agreement is null and void, inoperative or in-
capable of being performed). Day 1a nguyén tic dugc
14y hinh mau ti Diéu II(3) Coéng udc New York nim
1958, & d6 Toa an budc phai chuyén cac bén sang giai
quyét tai Trong tai néu nhén thdy yéu ciu khdi kién
¢6 néi dung trung véi d6i tugng thod thuén trong tai
(ngoai tri truong hgp thoa thuan dugc dé cap khong
con gid tri rang budc cdc bén). Lic nay, vin dé chuyén
vu tranh chdp phu thudc nhiéu vao viéc mot bén nop
don yéu cdu khong tré hon thoi diém anh ta trinh Toa
dn tuyén bo du tién vé noéi dung tranh chép. Gia st,
néu mot qudc gia chdp thuan diéu khoan nay theo
nhu sy chdp thuén Luit mdu UNCITRAL, quy dinh
vé chuyén vy tranh chdp sé khong chi mang tinh rang
budc véi Toa an thudc quoc gia dé6 ma con véi toan
bd hé thong trong tai dang hién hitu. Nho vay, quy
dinh vé chuyén vu tranh chép ctia UNCITRAL sé c¢6
gid tri nh4n dién toan ciu, 4nh hudéng manh mé cac
thoa thuén trong tai quoc té.

Hién nay, quy dinh Lu4t mau UNCITRAL vé mdi lién
hé gitta thod thuén trong tai va yéu cdu khai kién tai

Toa n dugc thiia nhan phé bién trong phap luat qudc
ni, tiéu bidu nhu & An Do khoan 1 Diéu 8 Dao luat
Trong tai va Hoa gidi ndm 1996 quy dinh tuong tu
Lu4t miu UNCITRAL “Co quan tu phdp ndi tién hanh
vu kién c6 doi tugng thudc thod thudn trong tai phdi
chuyén cdc bén sang gidi quyét tai Trong tai néu mot
bén trong thod thudn trong tai hodc bdt ky chii thé nao
théng qua hodc dua trén anh ta yéu cdu viéc nay khong
tré hon diém trinh tuyén bd ddu tién vé noi dung tranh
chdp bét ké trude d6 da c6 ban dn, quyét dinh hodc Iénh
ctia Toa dn tdi cao hodc bdt ky Toa dn ndao khdc, trii
truong hgp ngay tu ddu da khong ton tai thod thudn
trong tai hgp 1&” (A judicial authority, before which
an action is brought in a matter which is the subject
of an arbitration agreement shall, if a party to the ar-
bitration agreement or any person claiming through
or under him, so applies not later than when submit-
ting his first statement on the substance of the dispute,
then, notwithstanding any judgment, decree or order
of the Supreme Court or any Court, refer the parties
to arbitration unless it finds that prima facie no valid
arbitration agreement exists). Quy dinh nay dugc co
quan tu phép An Do van dung nhiéu khi giai quyét
céc tranh chdp phat sinh ti hoat ddng thuong mai ma
& d6 can ¢6 sy phan dinh thdm quyén gitta Trong tai
va Toa dn. Viéc tim hiéu, phén tich thyc tién phap ly
lién quan dén quy dinh trén sé giup cung cép cai nhin
téng quan ciing nhu lam rd cdc yéu t6 ma phdp luit
thanh vin chua giai thich cu thé. V€ vin dé nay, Ban
an ngay 28/3/2000 clia Toa 4n t5i cao An Do gidi quyét
tranh chdp gitia Anand Gajapathi Raju and Others v6i
PV.G. Raju (Dead) and Others n6i 1én nhu mét hinh
mau tiéu bi€u trong giai thich quy dinh khodn 1 Diéu
8 Dao luét Trong tai va Hoa giai nam 1996.

Theo tinh tiét vu viéc, trong thdi gian chd phic thim
cac bén tranh chép da thiét 1ap mot thoa thuan trong
tai va ho thdng nhét ring sé chuyén tranh chép caa
minh ciing v6i nhiing van dé€ khéc ¢4 lién quan sang
cho 6ng Ranganathan, m¢t cyu thdm phén dang hoat
dong vai tu cach Trong tai vién gidi quyét. Thoa thuén
trong tai nay dugc lap dudi hinh thiic don thu va dugc
ky két boi tét ca cac bén, né cling dép ting ddy du yéu
cdu theo Diéu 7 Dao luit Trong tai va Hoa giai nam
1996. Du vay, cau hoi dat ra 13 liéu Toa an phic thim
¢6 thé chuyén vu kién sang cho Trong tai theo Pao
luat hién hanh trong khi thoa thuén trong tai nay chi
mo6i dugc lap sau khi Toa én da thu Iy tranh chdp? DE
tra 10i cAu hoi trén, Toa 4n t6i cao da vién dan cum ti
“la doi tugng ciia thod thudn trong tai” (which is the
subject of an arbitration agreement) tai khoan 1 Diéu
8 Pao luat Trong tai va Hoa giai nam 1996 va gidi thich
rdng cum ti trén khong nhat thiét dugc phan tich theo
huéng thoa thuan trong tai dugc 1ap trude khi tranh
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chép dugc dem dén giai quyét tai Toa 4n ma ngugc lai
n6 phéi dugc hiéu rong hon bao ham ca trudng hgp
thoa thuén trong tai dugc 14p trong khi vu kién dang
dugc gidi quyét bai Toa an>. Tt lap luan nay Toa 4n
t6i cao cho phép Toa an phuc thdm chuyén vu kién
clia cdc bén sang gidi quyét tai Trong tai.

Mot diém déng chu y la trong Ban an trén, Toa 4n tdi
cao An D¢ con gii thich thém cac diéu kién can dap
ung dé€ thuc hién chuyén vu tranh chip*; xuft phat
ti su tuong dong vé tinh chit, ndi dung nay c6 thé
sti dung d€ lam r6 quy dinh Luat mdu UNCITRAL.
Nhiing diéu kién phai dugc dap ting tai khoan 1 Diéu
8 Dao luat Trong tai va Hoa giai ndm 1996 bao gom:
(i) C6 thoa thuan trong tai (there is an arbitration
agreement); (ii) Mot bén trong thod thuin da khai
kién ra Toa 4n (a party to the agreement brings an
action in the Court against the other party); (iii) D6i
tugng vu kién gidng véi doi tugng thod thuén trong
tai (subject matter of the action is the same as the sub-
ject matter of the arbitration agreement); va (iv) Bén
con lai da yéu cau Toa an chuyén vy tranh chép sang
gidi quyét tai Trong tai khong tré hon thoi diém trinh
tuyén bo dau tién vé€ noi dung tranh chép (the other
party moves the Court for referring the parties to arbi-
tration not later than when submitting his first state-
ment on the substance of the dispute). Thdy rang, diéu
kién cuo6i da tao ra mot quyén ma 6 d6 bén khdi kién
tai Toa van ¢4 thé duy tri quyén xét xti ctia Toa 4n néu
bén mudn chuyén vu tranh chép sang Trong tai yéu
cdu viéc nay sau khi da nop tuyén bs ddu tién ctia anh
ta vé noi dung tranh chdp. Tuy nhién, néu bén yéu cau
chuyén vu tranh chép sang Trong tai thuc hién yéu cau
sau khi da trinh tuyén b6 dau tién v€ néi dung tranh
chép nhung bén khéi kién tai Toa an khong phan d6i
thi Toa 4n cing budc phai chuyén vu kién nay cho
Trong tai gidi quyét”.

Lién quan cum tu “khong tré hon thoi diém trinh tuyén
bé ddu tién vé ni dung tranh chdp” (not later than
when submitting his first statement on the substance
of the dispute) tai diéu kién (iv), cic Toa 4n An Do van
chua c6 cach gidi thich théng nhat. Du véy, xét vé tinh
kha dung Ban 4n ngay 21/12/2016 ctia Toa an cép cao
Delhi giai quyét tranh chdp gitia Krishan Radhu véi
Emaar MGF Construction (P) Ltd. ¢6 thé dugc van
dung lam r6. M& dau vu kién, Toa 4n da chi ra quy
dinh vé chuyén vu tranh chdp sang gidi quyét tai Trong
tai da thay d6i theo Dao luét stra d6i, b6 sung mot s6
diéu Dao luat Trong tai va Hoa gidi vao ndm 2015. Cu
thé, cum tit “khong tré hon thoi diém trinh tuyén bd
ddu tién vé ngi dung tranh chdp” dugc thay thé bing
cum tit “khéng tré hon ngay trinh tuyén bé ddu tién vé
noi dung tranh chdp” (not later than the date of sub-
mitting his first statement on the substance of the dis-
pute). VE co ban, y nghia diéu luit khong thay d6i

ma thuc té viéc nay chi yéu gitip co quan tai phan xdc
dinh dung hon thaéi diém duge dé cip sé la mot ngay
cu thé ma thoi. D€ hiu hon gidi han thai gian, trude
hét Toa 4n cép cao Delhi phan tich cdc dic tinh cta
“tuyén bd ddu tién vé ndi dung tranh chdp” qua viéc
giai thich sy khac biét gitia ndp don yéu ciu chuyén
tranh chép sang giai quyét tai Trong tai va nop don dé
trinh tuyén b6 dau tién vé ndi dung tranh chép. Khi
ndp don yéu cdu chuyén tranh chdp sang gidi quyét
tai Trong tai, bén c6 yéu cau phai vién din diéu khoan
trong tai va c6 don gui dén Toa 4n xem xét. Trudng
hgp nay don yéu cau khong can phai thé hién dudi
hinh thtic van ban cling nhu chita dung bat ky cau tra
16i nao vé nodi dung tranh chip. Ngugc lai, truong hop
trinh tuyén bd d4u tién vé€ noi dung tranh chép, don
gtii dén Toa an phai dugc 14p dudi hinh thiic van ban
va phai chita dung cau tra 16i lién quan dén néi dung
tranh chép, lic nay don ctia bén dé dugc xem nhu
mot tuyén bé ti bo quyén chuyén vu tranh chép; néi
cach khac, ltc nay bi don da “ung thudn thdm quyén
xét xit ctia Toa dn”© (acquiescence of the jurisdiction
of the Court).

Vé cum ti “khong tré hon ngay”, Toa an vién dan
Chuong VIII Quy tic 1 Bo luat T6 tung din sy nim
1908 va giai thich rang néu bi don nhin dugc quyét
dinh triéu tap cta Toa 4n thi trong thdi gian 30 ngay
ké tit ngay nhén dugc quyét dinh trén anh ta phai tra
16i yéu cdu khdi kién ctia nguyén don duéi hinh thuic
van ban. Phu hgp véi muc dich ctia phap luét trong
tai hién hanh, giai doan nay dugc hiéu 13 khoang thoi
gian ma “tuyén bé ddu tién vé noi dung tranh chdp”
phai dugc trinh. Di nhién, khoang thoi gian 30 ngay
c6 thé dugc gia han khi bi don yéu ciu vé6i nhiing
1y do chinh dang; trudng hop dugc gia han, yéu ciu
trén phai dugc ghi nhin dudi hinh thiic vin ban. Tuy
nhién, sy gia han dugc cho la khong thé vugt qud
con s8 90 ngay theo nhu muc t6i da dugc quy dinh
trong cac vu kién dan su thong thuong hodc 120 ngay
theo nhu mic t6i da dugc quy dinh trong cic vu kién
thuong mai’. TU day Toa 4n két luan ring cum tu
“khong tré hon ngay” c6 nghia la khong tré hon ngay bi
don thuc sy trinh tuyén b6 du tién vé ndi dung tranh
chép hodc khong tré hon ngay cudi cling dugc phép
trinh tuyén b6 trén. Thong thudng khi két thic thoi
han nay phién toa giai quyét tranh chdp sé bat dau; do
d6 co thé gidi thich cum tu “khong tré hon ngay trinh
tuyén bo ddu tién vé ndi dung tranh chdp”
VGi “trudc khi phién toa dién ra”.

Quy dinh vé thoi han chuyén vu tranh chdp nay dugc

dong nghia

thiia nhin phé bién tai cdc quéc gia. Pon cli nhu
Trung Qudc tai Diéu 26 Luét Trong tai ndm 1995 quy
dinh néu cac bén da cé thoa thuin trong tai ma mot
bén lai khdi kién ra Toa 4n nhung khong thong béo vé
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su ton tai clia thoa thuén trong tai nay, thi sau khi Toa
dn thu ly vu 4n, néu bén kia trinh thoa thuén trong
tai trudc phién toa so thdm, Toa dn sé dinh chi vu
an, ngoai tri trudng hgp thoa thuén trong tai vo hiéu
hoéc khong thé thuc hién dugc. Tuy nhién, néu trudc
phién toa so thdm, bén kia khéng c6 yéu ciu phan déi
viéc thu ly ctia Tod 4n, anh ta sé dugc hiéu la da ti bo
thod thuén trong tai va Toa dn sé dugc tiép tuc xét xit
vy an. Hay nhu & Dtic khoan 1 biéu 1032 B) luat T6
tung dan su ghi nhén néu viéc khéi kién vé mot van dé
thudc doi tugng ctia thod thuén trong tai dugc dua ra
trude Toa va bi don da dua ra phén d6i truge khi bét
dau phién toa dua trén ndi dung vu tranh chdp, Toa
an sé phai tit chdi viéc khai kién do khong c6 thdm
quyén giai quyét, ngoai trii trudng hgp Toa dn nhin
théy thod thuén trong tai vo hiéu hodc khong thé thuc
hién dugc.

Sau khi stta d6i vao nam 2015, Dao luit Trong tai va
Hoa gidi nam 1996 ctia An D¢ da lam r6 hon cac yéu
cdu da6i v6i bén ndp don chuyén vu tranh chdp sang
giai quyét tai Trong tai. Theo d6, khoan 2 Dao luit nay
quy dinh “Pon dugc dé cdp tai khodn 1 sé khong thé
xit ly tri trudng hop né dugc dinh kém bdn goc thod
thudn trong tai hodc bdn sao chiing thuc hgp 1é. Néu
bdn goc thod thudn trong tai hodc bdn sao chiing thuc
hop 1é khong dvgc git béi bén c6 yéu cdu chuyén tranh
chdp theo khodn 1 va thod thudn dugc dé cdp hodc bdn
sao chiing thiic hgp ¢ bi giti bdi bén con lai thi bén nop
don chuyén tranh chdp sé ndp don nay cing v6i bdn
sao thod thudn trong tai, dong thoi kién nghi Toa dn
yéu cdu bén con lai trinh bdn goc thod thudn trong tdi
hodc ban sao chiing thuc hop I¢ trudc Toa” (The appli-
cation referred to in sub-section (1) shall not be enter-
tained unless it is accompanied by the original arbitra-
tion agreement or a duly certified copy thereof: Pro-
vided that where the original arbitration agreement
or a certified copy thereof is not available with the
party applying for reference to arbitration under sub-
section (1), and the said agreement or certified copy
is retained by the other party to that agreement, then,
the party so applying shall file such application along
with a copy of the arbitration agreement and a petition
praying the Court to call upon the other party to pro-
duce the original arbitration agreement or its duly cer-
tified copy before that Court). So véi vdn ban ci, diéu
khoén hién hanh b6 sung cich giai quyét khi bén yéu
cau chuyén vu tranh chp khong thé ndp bing chiing
vi ly do khéach quan. Cu thé la thod thuén trong tai
ban géc hodc ban sao chiing thuc hgp 1¢ da bi giti bai
bén kia, trudng hgp nay bén yéu cu chuyén vu tranh
chép khong budc giao cac tai liéu trén ma anh ta chi
can trinh don yéu ciu va ban sao thoa thuan trong tai.
Viéc trinh thoa thuén trong tai ban géc hodc ban sao

chiing thuc hgp 1¢ sé dugc giao vé cho bén khdi kién
khi kién nghi ctia bén yéu cau dugc Toa 4n chdp nhén.

Mét s6 ggi mé cho Viét Nam

Thir nhdt, thay déi cdch thirc xir ly trong
truong hop Toa dn tiép nhén don khéi kién
thuéc thadm quyén cia Trong tai

Diéu 6 Luit Trong tai thuong mai nam 2010 quy dinh
“Trong trudng hop cdc bén tranh chdp da c6 thod thudn
trong tai ma mot bén khdi kién tai Toa dn thi Tod dn
phdi tif chdi thuy ly, trii trudng hop thod thudn trong
tai vé hiéu hodc thod thudn trong tai khong thé thuc
hién dugc”. V6i tinh chét 1a van ban quy dinh chi tiét
Luét Trong tai thuong mai ndm 2010, diém b khoan 2
biéu 2 Nghi quyét s6 01/2014/NQ-HDTP da cho thay
rd hon hau qua phap ly cta truong hgp trén. Theo
dd, néu da co thoa thuén trong tai thi Toa an phai tu
chéi thu Iy va tra lai don khéi kién ciing céc tai liéu
kém theo cho nguai khoi kién. Céch thic giai quyét
nay ciing dugc quy dinh thdng nhat trong phap luat t6
tung dan sy, cu thé diém d khoan 1 bBiéu 192 B¢ luit
T6 tung dan sy ndm 2015 quy dinh néu Th&m phén xét
théy yéu ciu cta ngudi khoi kién khong thudc thim
quyén ctia Toa dn thi phai tii choi thu ly va tra lai don
khai kién.

Theo nhu khoan 2 Piéu 3 Luét Trong tai thuong mai
ndm 2010 thi “Thod thudn trong tai la thod thudn gitia
cdc bén vé viéc gidi quyét bang Trong tdi tranh chdp
6 thé phdt sinh hodc da phdt sinh”. Thdy ring vdi ban
chétla mot thod thuén tu, thoa thuén trong tai thudng
chi dugc biét dén bdi cac bén tham gia va viéc cha
thé khac c6 thé nhan thic dugc sy ton tai cta thoa
thuén nay phu thudc nhiéu vao cac thong tin ma chu
thé tham gia cung cép. Dic tinh nay v6 hinh trung gay
ra nhiéu khé khan cho Toa 4n trong xdc dinh liéu da
c6 thoa thuén trong tai d6i véi vu tranh chép hay chua.
Hién nay khoan 2 Diéu 3 Nghi quyét s6 01/2014/NQ-
HDTP c6 quy dinh khi c6 yéu ciu Toa an giai quyét
tranh chdp phét sinh trong linh vyc tai Diéu 2 Lujt
Trong tai thuong mai ndm 2010 thi Toa an yéu cau
mot hodc cic bén cho biét tranh chdp do6 cac bén cd
thod thuan trong tai hay khong. Quy dinh nay giup
han ché t6i da tinh trang sau khi thu ly va giai quyét
tranh chdp Toa 4n m&i phat hién da cé thod thuin
trong tai gitia cac bén, du vy & day van ban trén chi
budc Toa an “yéu cdu mot hodc cac bén’; tic la viéc
quyét dinh hoi ai va hoi bao nhiéu nguadi sé dugc quyét
dinh béi Thim phéan. Dat trudng hgp néu Toa dn chi
héi mot bén ma bén nay mong mudn tranh chép dugc
giai quyét tai Toa 4n nén gidu di thod thuin trong tai
dugc ky két thi rat kho d€ Toa an biét dugc da c6 ton
tai thod thuén trong tai trén thuc t€. Mat khac, du cé
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hoi ca hai bén trong tranh chip nhung tai thoi diém
tranh chép xdy ra cd hai déu mong muén dua vu viéc
xu ly tai Toa dn nén khong trinh thoa thuan trong tai
thi Toa an cling rat kho phat hién vin dé. Véi tinh than
dy liéu trudc tinh hudng nay, diém b khoan 2 Diéu
2 Nghi quyét s6 01/2014/NQ-HDTP da c6 quy dinh
truong hop sau khi thu ly vu an Toa 4n mdi phat hién
vu tranh chép da c6 thoa thuén trong tai thi Toa dn ra
quyét dinh dinh chi viéc gidi quyét vu 4n, tra lai don
khdi kién va cac tai liéu gui kém theo don khai kién
cho ngudi khéi kién; di€u nay ciing dugc ghi nhan
tuong tu tai diém g khoan 1 va khoéan 3 Piéu 217 B
luat T6 tung dan sy nam 2015.

Cé thé thdy, phap luit trong tai Viét Nam ghi nhan
tuong d6i ddy du cach thiic xi ly cho trudng hgp Toa
dn nhan don khoi kién thudc thdm quyén cta Trong
tai. Tuy véy, khi so sanh véi phap luat nudc ngoai ta
lai phdn nao cam thdy dugc sy tién bo va hiéu qua
hon. Theo d6, khoan 1 Diéu 8 Luat mau UNCITRAL,
khoan 1 biéu 8 Dao luat Trong tai va Hoa giai nam
1996 ctia An Do, Diéu 26 Luat Trong tai nam 1995
ctia Trung Quéc hay khoan 1 Diéu 1032 Bo luat T6
tung dan sy Duc déu quy dinh Toa 4n phai chuyén vu
tranh chép sang cho Trong tai chii khong tu minh tra
lai don cho ngudi khéi kién tu gidi quyét. Quy dinh
nay giip qud trinh giadi quyét tranh chép gitia cac bén
dugc thuén tién va nhanh chéng hon béi 1€ khi Toa
an chuyén tryc tiép yéu ciu khdi kién sang Trong tai
nguoi khoi kién khong can di chuyén dén Trung tim
trong tai hodc nai c6 Trong tai vién va thuc hién cac
tha tuc tiép sau d€ yéu cdu Trong tai gidi quyét tranh
chdp ma trudng hop nay chi cin dua trén tailiéu dugc
Toa én cung cdp Trong tai sé bat ddu ngay qué trinh
to tung.

Tha hai, stra diéu kién vé thoi diém va chi thé
lam phdt sinh viéc chuyén tranh chdp tir Toa
dn sang Trong tai

Qua tham khdo kinh nghiém clia mét s6 quéc gia, quy
dinh Luat Trong tai thuong mai nam 2010 t6 ra hoi
cting nhdc khi tudc doat hoan toan thdm quyén xét
xt cua Toa an khi c6 thoa thudn trong tai; viéc nay
gay anh hudng khong t6t dén lgi ich cdc bén ciing nhu
lam t6n hai dén tinh hiéu qué ctia co quan xét xu. Tu
thyc tién p dung phép luét cia An D6 ciing nhu Diéu
26 Luat Trong tai ndm 1995 clia Trung Qudc va khoan
1 Diéu 1032 B¢ luat T6 tung dén su cta Diic, rd rang
khi Toa 4n da thu ly vu tranh chép sau dé mdi biét
dugc da c6 ton tai thod thuén trong tai thi viéc dinh
chi xét xut chi thuc sy kha thi néu bén tham gia con
lai dua ra sy phan déi thdm quyén trudc khi phién toa
dién ra. Nguyén tic nay to ra phtt hgp hon so véi quy

dinh vé loai trit thim quyén mot cich tuyét déi trong
phép luat Viét Nam. B&i 1&, d€ mot phién toa dugc
tién hanh trén thuc té, doi hoi viéc khdéi kién phai trai
qua mot qud trinh chudn bj cdn trong va 1au dai. Thé
nén, néu Toa 4n bi tudc quyén xét xti khi dang giai
quyét tranh chdp sé giy lang phi thoi gian, cong stic
cho céc bén lién quan®. Ngoai ra, tinh trang trén néu
dién ra v6i tdn sudt 16n con gy dnh hudng tiéu cuc
dén tinh hiéu qua cta hoat dong xét xti tai Toa; do do
can thiét phai gi6i han lai cin ct dinh chi d€ bao dam
hon lgi ich chu thé lién quan.

Can ct quy dinh khoan 1 Diéu 196 B¢ luat T6 tung
dan sy nam 2015 thi trong ba ngay ké tit luc vu an
dugc thu ly, Toa 4n sé giii thong bao dén cac bén cd
lién quan d€ cho biét vé viéc Toa an da thu ly vu tranh
chdp. Diéu nay c6 nghia la trude khi phién toa so
thdm dugc bat dau bén con lai trong thod thuin trong
tai sé biét hodc phai biét vé viéc Toa 4n da thu ly vu
tranh chdp, do d6 trudc khi phién toa dugc dién ra ma
bén nay lai d€ mac va khong phan déi gi thi ho dugc
xem 1a ¢6 161 trong viéc khong thuc hién quyén phan
déi ctia minh. Vay nén, viéc bén nay bi tudc quyén
yéu cdu thay ddi co quan t6 tung dugc xem 1a hgp ly.
Vi [é d6, cin ct dugc ghi nhén trong phép luit nude
ngoai dugc xem la pht hgp va Viét Nam cén ké thua.
Su cting nhic trong quy dinh chuyén quyén xét xu
cta Viét Nam con thé hién qua phuong dién chu
thé. Theo d6, diém b khoan 2 Diéu 2 Nghi quyét s6
01/2014/NQ-HDTP quy dinh viéc chuyén vy tranh
chép sang giai quyét tai Trong tai sé dugc ap dung
khi Toa an “phat hién” da c6 thoa thuén trong tai. Tu
“phat hién” & ddy ham chta ca viéc Toa an nhan thtc
dugc sy ton tai cta thod thuan trong tai thong qua
yéu cdu ctia mot bén hodc tu ban than Toa 4n biét vé
van dé do. Doi chiéu véi cac hé théng phép ly nude
ngoai dugc phan tich, viéc chuyén vu tranh chép chi
kha thi khi ¢6 yéu cdu ti mot bén trong thod thuan
trong tai, tdc 1a Toa én khong thé ty minh thyc hién
viéc chuyén vy tranh chdp. Théy ring, phdp luat nudc
ngoai cho théy sy ton trong hon nguyén tic tu dinh
doat gitia cac bén tham gia, bgi 1é ho sé 1a chu thé duy
nhét quyét dinh c6 thuc hién chuyén vu tranh chép
hay khong; nguyén tic tu dinh doat nay cling phin
nao théhién qua Ban 4n ngay 28/3/2000 ctia Toa an tdi
cao An D¢ gidi quyét tranh chdp giita Anand Gajap-
athi Raju and Others v6i P.V.G. Raju (Dead) and Oth-
ers theo d6 néu mét bén bi Toa an tudc quyén chuyén
vu tranh chép nhung lai yéu ciu quyén nay ma bén
con lai khong phan d6i (da ung thuan) thi yéu ciu trén
van sé dugc chdp nhin. Nguyén tic ton trong quyén
tu dinh doat da dugc ghi nhén cu thé trong khoan 1
Diéu 4 Luét Trong tai thuong mai nam 2010 cta Viét
Nam tuy nhién phap luit nudc ta lai chua phat huy
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hiéu qua nguyén tic nay, vi Ié d6 qua tham khao quy
dinh nuédc ngoai cin ¢6 sy chuin hod hon phép luit
ndi dia, chi cho phép chuyén tranh chép khi c6 yéu ciu
tit mot bén. Ngoai ra, viéc chi cho phép chuyén tranh
chép khi ¢6 yéu cau tit mdt bén ciing sé ho trg qua
trinh t6 tung dién ra nhanh chéng; do Toa én d4 ndm
bat dugc cic thong tin trude d6 vay nén néu khong
bén nao yéu ciu chuyén vu tranh chép, viéc tiép tuc
xét xt ctia ho sé cho ra két qua nhanh hon khi chuyén
qua gidi quyét lai tui dau tai Trong tai.

Thir ba, cu thé hon tai liéu phai cung cdp khi
chuyén tranh chdp tir Toa dn sang Trong tai
Diéu 6 Luat Trong tai thuong mai ndm 2010 chi diing
lai & viéc miéu ta cac diéu kién lam phat sinh quyén
chuyén tranh chép tit Toa 4n sang Trong tai chit chua
ghi nhén r6 cong viéc ma cic bén tham gia hay co
quan tai phan phai thyc hién. Véi vai tro 1a vin ban
quy dinh chi tiét Lut Trong tai thuong mai nam 2010,
Nghi quyét s6 01/2014/NQ-HDTP d4 minh thi hon
ndi dung nay; theo do, truong hgp tiép nhan yéu ciu
khdi kién d6i v6i nhiing tranh chép phét sinh trong
linh vuc Trong tai, Toa 4n “phdi kiém tra, xem xét cdc
tai liéu giii kém theo don khdi kién”. Van ban nay da co
ban trd 16i dugc cau hoi dau tién vé nhiing viéc ma co
quan tai phan phai lam khi tién hanh chuyén vy tranh
chép; du véy tinh chit quy dinh lai qua chung chung,
khoéng cho thdy cy thé tai liéu ma Toa an phai kiém
tra, xem xét nhdm x4c minh sy ton tai cta thoa thuin
trong tai la gi.

Tinh trang trén v6 hinh trung gay thiéu tinh thdéng
nhit trong thyc thi phap lu4t®, do mdi Thim phén sé
¢6 quan diém khac nhau, d€xdc dinh da c6 thoa thuén
trong tai nhdm phat sinh quyén chuyén vy tranh chép
thi chi cdn ndp ban sao thod thuén trong tai hay phai
ndp ca ban géc? Viéc quy dinh cu thé vin dé nay
ngoai xdc dinh dugc pham vi tai liéu ma Toa an phai
nghién ctiu ciing dong thaoi cho biét nhiing gi ma cac
bén tham gia cin cung cdp d€ chuyén vu tranh chép.
Lién quan dén védn dé trén khoan 2 Diéu 8 Dao luat
Trong tai va Hoa gidi ndm 1996 stia d6i ndm 2015 ctia
Anbo quy dinh “Don dugc dé cap tai khodn 1 sé khong
thé xit ly trix trudng hop né dvge dinh kém bdn goc thod
thudn trong tai hodc bdn sao chiing thuc hgp 1¢”. C6 thé
th4y van ban nay da giai quyét dugc han ché ctia Nghi
quyét s6 01/2014/NQ-HDTP thong qua ghi nhén cu
thé tai liéu ma mot bén phai trinh tuong tGing véi tai
liéu ma Toa én phai kiém tra nhdm xdc dinh di€u kién
chuyén vu tranh chép, d6 13 “ban géc thoa thuin trong
tai” hodc “ban sao ching thuc hgp 1&” Ban géc thoa
thuén trong tai 1a vin ban minh thi ré nhat sy thong
nhat vé mit y chi cia cic bén trong viéc dem vu tranh

chép ra giai quyét tai Trong tai do d6 day 1a can cd
du dé€ Toa 4n xem xét chuyén vu tranh chdp. Ngoai
ra v6i ban sao chiing thuc hgp 1é theo khoan 2 biéu
3 Nghi dinh s6 23/2015/ND-CP ngay 16/02/2015 ciia
Chinh phu vé cép béan sao tit s6 géc, chling thuc ban
sao tli ban chinh, chiing thuc chi ky va ching thuc
hgp dong, giao dich thi ban sao khi dugc chiing thuc
hop 18 tit ban chinh sé c6 gid tri st dung thay cho ban
chinh. Vi lé d¢, tii géc do phép luat Viét Nam quy
dinh cho phép ndp ban géc hodc ban sao chiing thuc
hop 16 nhu quy dinh ctia An D6 1a hoan toan hop ly.
DPéng cha y 14, khodn 2 Diéu 2 Dao luit Trong tai va
Hoa giai nam 1996 stia d6i ndm 2015 con ghi nhan
“Néu bdn goc thod thudn trong tai hodc bdn sao chiing
thiic hgp 1¢ khong dugc gitt béi bén c6 yéu cau chuyén
tranh chdp theo khodn 1 va thod thudn dugc dé cdp
hodc bdn sao chiing thuic hgp 1¢ bi giit bdi bén con lai thi
bén ngp don chuyén tranh chdp sé nop don ndy cung véi
bdn sao thod thudn trong tai, dong thoi kién nghi Toa dn
yéu cdu bén con lgi trinh bdn goc thod thudn trong tai
hodc bdn sao chiing thiic hop ¢ trudc Toa”. Quy dinh
nay thé hién tinh tru bi cao ctia vian ban phép ly, né
gitip co quan tai phan giai quyét hiéu qua truong hop
mot bén khong thé trinh ban géc thod thuén trong tai
hodc ban sao chting thuc hop 1¢ xuit phét tit nguyén
nhan khach quan (tai liéu trén bi giti boi bén khai kién
tai Tod 4n). Viéc nay dong thoi bao ddm quyén loi t6t
nhét cho cac bén tham gia bdi né khong tude di quyén
chuyén vu tranh chdp mét cach ciing nhic ma ngugc
lai Toa 4n sé ho trg ho trong viéc tim kiém ching ct
ti bén cdm gili, ngudi yéu ciu chi can cho théy su
hién hiiu cta thoa thuén trong tai qua ban sao ma
thoi. Theo GS.TS Tran Ngoc Dudng véi vai tro 1a cong
cu hé trg Nha nudc quan Iy, dinh huéng nén kinh t&
phép luit phai bado dam duy liéu trudc nhiing truong
hgp c6 thé phét sinh trén thyc t& tranh d€ xay ra tinh
trang c6 bat cip roi méi quay lai nghién ctiu, x4y dung
quy dinh !0, K& thiia tinh than d6, phép luét trong tai
Viét Nam cén tiép thu tron ven quy dinh khoan 2 biéu
2 Dao luét Trong tai va Hoa gidi ndm 1996 stta d6i ndm
2015, du liéu truGe nhiing khé khin ma cac bén c6 thé
gdp phai khi yéu ciu chuyén vu tranh chép.

KET LUAN

Qua phan tich kinh nghiém quéc t€ vé moéi lién hé
gitia thod thuan trong tai va yéu ciu khdi kién tai Toa
an, han ché ctia Luét Trong tai thuong mai nam 2010
va cdc van ban lién quan di dugc 1am rd. Nhim khic
phuc tinh trang nay trudc hét Diéu 6 Luat Trong tai
thuong mai ndm 2010 cén stia d6i nhu sau “Trong
trudng hgp cac bén tranh chép da c6 thoa thuén trong
tai ma mot bén khoi kién tai Toa 4n thi Toa an phai
chuyén céc bén sang Trong tai néu mot bén yéu ciu
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viéc nay trudc khi phién toa bat dau, trit trudng hgp
thod thuan trong tai vo hiéu hodc thoa thuén trong tai
khoéng thé thuc hién dugc”. Tiép theo nhiing quy dinh
c6 lién quan dén viéc chuyén tranh chép ti Toa an
sang Trong tai tai Nghi quyét s6 01/2014/NQ-HDTP
ciing phéi dugc diéu chinh mot cach dong bd. Theo
d6, diém b khoan 2 Piéu 2 vin ban nay cin thay cum
ti “phét hién vu tranh chép da c6 thoa thuén trong tai”
thanh “nhan dugc yéu ciu chuyén vu tranh chép do
6 thoa thuén trong tai”, cum tit “tra lai don khdi kién
va céc tai liéu, ching ct kém theo don khdi kién cho
ngudi khai kién” thanh “chuyén don khdi kién va cac
tai liéu, chiing ci kém theo don khai kién cho Trong
tai c6 thdm quyén”; dong thoi gidi han lai thoi diém
phat sinh quyén chuyén vu tranh chép phai tit trudc
khi phién toa dién ra. Nhim béo dam tinh thdng nhit
trong hé théng phap luat, diém d khoan 1 Diéu 192,
diém g khoan 1 va khoan 3 Diéu 217 B) luét T6 tung
déan sy ndm 2015 ciing can thay cum ti “tra lai don
khéi kién, tai liéu, chiing cti kem theo cho duong su”
thanh “chuyén don khdi kién va céc tai liéu, chiing ct
kém theo don khdi kién cho Trong tai c6 thdm quyén”.
Viéc stia d6i trén gitp ning cao quyén ty dinh doat
gilia cdc bén ciing nhu hd trg qua trinh giai quyét
tranh chép dugc hiéu qua. Tu nhiing kinh nghiém
quéc t€ chit loc duge, Nghi quyét s6 01/2014/NQ-
HDTP ciing nén xem xét, cu thé hod tai liéu ma bén
¢6 yéu cau chuyén vu tranh chdp phai nop kém theo
don yéu ciu ctia ho. V& ndi dung nay c6 thé ké thiia
quy dinh khoén 2 Diéu 8 Pao luat Trong tai va Hoa
giai ndm 1996 stia d6i ndm 2015 ctia An D¢ béi tinh
du liéu cao. Hy vong v6i nhiing dong gop cuia bai viét,
phép luét trong tai Viét Nam sé dugc stia d6i phit hgp,
ti d6 trién khai hiéu qua Nghi quyét s6 27-NQ/TW
ngay 09/11/2022 Héi nghi 1an thit sau Ban Chép hanh
Trung uong Pang Khoa XIII vé tiép tuc xay dyng va
hoan thién Nha nuéc phip quyén xa hoi chli nghia
Viét Nam trong giai doan mdi.
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Perfecting courts’ refusal to accept cases in which there is an
arbitration agreement from international experience
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ABSTRACT

Resolution No. 27-NQ/TW dated 09/11/2022 of the 13th Central Committee of the Communist
Party of Vietnam on continuing to build and perfect the Vietnamese socialist rule of law State in the
Use your smartphone to scan this new period required "Building a professional, modern, fair, strict, and honest judiciary that serves
QR code and download this article the Fatherland and the People, namely stressed the continuity of a social fundraising mechanism
to develop Arbitration, as well as the reinforcement of Arbitrators in both quantity and quality. To
achieve this aim, Arbitration Law shall effectively resolve the problems arising from the procedure
and be predictable in the application. By 17/6/2010, the National Assembly of the Socialist Repub-
lic of Vietnam enacted Law on Commercial Arbitration 2010, which was the first time the rules of
Arbitration had been officially legislated—a momentous milestone. At that time, the Law on Com-
mercial Arbitration 2010 showed more advantages than the Ordinance on Commercial Arbitration
2003 such as more properly determining Arbitration's jurisdiction to settle disputes, legal reper-
cussions of Arbitration ruling, and more unequivocally, specifically prescribing the Court's aids to
Arbitral proceedings. Nonetheless, after more than a decade of application, the Law on Commercial
Arbitration 2010 exposes shortcomings, especially concerning courts' refusal to accept cases with
an arbitration agreement. Thanks to a deep understanding of that phenomenon, by 03/6/2024,
the Vietnam Lawyers Association submitted to the Government Statement No. 186/TTr-HLGVN on
building Law, amending and supplementing a number of articles of Law on Commercial Arbitra-
tion. With a desire to help the Vietnam Lawyers Association to comprehensively repair the Law on
Commercial Arbitration, and efficiently render the Resolution No. 27-NQ/TW, this article analyzes
Courts' refusal to accept cases in which there is an arbitration agreement in UNCITRAL Model Law,
laws of India, China, Germany; therefore, it filters advanced norms and gives the suggestion for
improvement.

Key words: arbitration agreement, substantive claim before the court, Model Law.

Can Tho City Institute for
Socio-Economic Development Studies,
Vietnam

Email: nmphu080301@gmail.com

History

e Received: 05-8-2024

e Revised: 22-03-2025

o Accepted: 17-4-2025

e Published Online: 23-9-2025

DOI :
https://doi.org/10.32508/stdjelm.v9i3.1455

‘ '.) Check for updates

Copyright

© VNUHCM Press. This is an open-
access article distributed under the
terms of the Creative Commons
Attribution 4.0 International license.

< \=
‘\_

Cite this article : Phu N M. Perfecting courts’ refusal to accept cases in which there is an arbitration
VNUHCM PRESS agreement from international experience . Sci. Tech. Dev. J. - Eco. Law Manag. 2025; 9(3):6226-6233.

6233


https://crossmark.crossref.org/dialog/?doi=10.32508/stdjelm.v9i3.1455&domain=pdf&date_stamp=2025-9-23

