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Nhan dién tri thirc truyén thong va vai tro cua
thuong mai hoa cong bang tri thirc truyén thong
trong tieén trinh ho1 nhap va phat trién

Chau Quéc An

Tém tit—Vige thye thi cac cam két quc té vé so
hiru tri tu¢ dang tré thanh méi ban tim cia nhidu
doanh nghiép Viét Nam. Tuy nhién, c6 nhiing tai
sdn tri tu¢ ma cac doanh nghiép bé quén trong cong
ddng cac dan toc, chwa dwogc khai thac tdt. D6 1a tri
thirc truyén théng. Tri thirc truyén théng la mot
thuat ngir twong doi méi va con nhiéu tranh cii &
Viét Nam. Bai viét nay tap trung 1am rd ndi ham ciia
thuat ngir “ tri thirc truyén thong”, ciing nhw phan
tich vai tro cia vi¢c thwong mai héa cong bang tri
thire truyen thong abi vei viéc bao ton vin hoa, phat
trién bén virng kinh té - xa hoi.

Tir khéa—Tri thire truyén théng, tri thirc ban dia,
van héa dan gian, vin héa ban dia, di san vin hoa,
vin hoa phi vat thé, thwong mai hoa cong bing, phat
trién bén virng.

1 KHAINIEM VE TRI THUC TRUYEN THONG

HUAT ngir “tri thirc truyén thong” c6 ngudn

gbc tir chir “Traditional Knowledge” trong
tiéng Anh. O Viét Nam, hé thong phap luat s& hitu
tri tué¢ hién hanh chua c6 dinh nghia chinh thirc vé
tri thirc truyén thong, du rang muc 23.11 Thong tu
01/2007/TT-BKHCN c¢6 quy dinh vé yéu cau bd
sung d6i voi don dang ky sang ché co lién quan
dén tri thie truyén thong. Luat so hitu tri tué nim
2005 dwoc stra dbi, bd sung nim 2009 chi quy
dinh ndi ham cua khai niém “tac phém van hoc,
ngh¢ thuat dan gian” (diéu 23), mot khia canh hep
ctia Tri thirc truyén théng (s& duoc ching t6i phén
tich dudi day). Cach quy dinh nay da gay ra nhiéu
cach hiéu khac nhau vé tr1 thirc truyén thong
Quan diém thir nhat cho rang, tri thuc truyén
thong chi co thé 1a giai phap k¥ thuat, khong bao
gdém vin hoc nghé thuat dan gian. Trong khi d6,
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quan diém khac lai cho rﬁng, diéu 23 chi 1a mot
quy pham dinh nghia vé mét khia canh cua tri
thirc truyén thong,

O binh dién quéc té, hién nay chua c6 dinh
nghia théng nhat & cap qudc té vé tri thirc truyén
thong (Traditional Knowledge)'. Khai niém tri
thirc truyén thong xuit hién doc lap trong nhiéu
bdi canh khac nhau hudng toi muc tiéu bao ton va
phat trién bén viing cac gia tri truyén thong, gin
viéc khai thac thuong mai cac tri thirc ciia cong
ddng cu dan ban dia v6i muc tiéu xéa nghéo va
phat huy ban sic vin hoa dan toc. Lan dau tién
vao nim 1978, T6 chiic S¢ hitu Tri tu¢ Thé gidi
(WIPO) chinh thirc dua vao nghién ctru ndi ham
cua thuat nglt nay nhung chi goéi gon trong gioi
han cac biéu hién vin hoa dan gian (Expressions
of Folklore). Pén nam 1982, trong “Quy dinh mau
cho qudc gia vé bao hd tac pham dan gian chbng
lai viéc khai thac trai phép va nhiing hanh dong
gdy phuong hai khac” gitta WIPO va UNESCO,
noi ham cua tri thire truyén thong lai tiép tuc dimg
lai & pham vi cac biéu hién van héa dan gian.
Theo d6, chiing bao gdm nhiing yéu té dic trung
cua di san nghé thuat, van hoa truyén théng duoc
phat trién va duy tri boi mot cong dong hay ca
nhan, phan anh nhimg mong mudn nghé thuat
truyén thong cta cong dong. Chung duoc thé hién
qua nhitng tic phim truyén miéng (truyén dan
gian, cau dd dan gian, dan ca, su thi,...), cac tac
pham thé hién qua dién xuat (mta dan gian, nghi
18 dan gian,..), cic tic phdm hitu hinh (tac pham
thi cong my nghé, hinh thic kién tric truyén
thong,...)> Pén nim 1999, UNESCO lai dinh
nghia: tri thire truyén théng va cac hinh thirc vin
héa ban dia cho riéng vung Thai Binh Duong la
bét ky tri thirc hay hinh thirc nao dugc sang tao,

"WIPO (2011), Cam nang so hitu tri tué, Ban dich cta Cuc
s0 hitu tri tu¢ Viét Nam, trang 57

2 WIPO (2011), Cém nang so hitu tri tué, Ban dich cua Cuc
s hiru tri tué Viét Nam, trang 57.
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thu nap va ap dung chung vao trong cac hoat dong
vat chat va tinh than cua nguoi dan ban dia cla
Théi Binh Duong. Béan chat 1a viéc sir dung cac tri
thirc d6 dugc chuyén tir doi nay sang doi khac,
dam bao va duy tri dic diém, Gng dung va quyén
ctia ngudi ban dia’. Cung thoi gian nay, dé dam
bao cho viéc théng nhit cich dung thuat ngit
trong hoat dong khao sat vé so hiru tri tué va tri
thirc truyén thdng (1998 -1999), WIPO di dinh
nghia & hon: tri thirc truyén théng 1 cic tac
pham van hoc, ngh¢ thuat hoac khoa hoc dua trén
nén tang truyén théng, sy biéu dién; cac sang ché,
kham phé khoa hoc, kiéu dang, nhan hiéu, tén va
biéu tugng, cac thong tin bi mat, va tit ca cac
sang kién hodc san pham sang tao khac 1a thanh
qua cia hoat dong tri tué dua trén truyén thong
trong cac linh vuc cong nghié€p, khoa hoc, van hoc
va nghé thuat’. Nhu vay, tri thic truyén thong
duoc nhin manh thém cac tri thae khoa hoc gan
lién v&i moi truong ty nhién gitip con ngudi ton
tai va phat trién. Chang han nhu tri thirc vé& y hoc
c¢d truyén, tri thirc vé khong gian kién tric, ky
thudt noéng nghiép, dia chit hoc, sinh thai hoc,
khoang chit, k§ thuat di bién, xac dinh vi tri va
dong di cu cua c4,... Va duong nhién cac tri thic
nay phai dua trén cac gia tri truyén thong. Nghia
1a, cac san pham dugc sang tao, quy trinh dugc ap
dung, cac hinh thirc thé hién van hoa dua trén tri
thirc dugc luu truyén tir thé hé nay sang thé hé
khac, thuong thudc vé hodc gin lién v6i mot
nhém ngudi cu thé hodc ving lanh tho cu thé noi
nhém nguoi d6 sinh séng, dwgc phat trién thuong
xuyén dé thich nghi voi méi truong bién doi.

V6i muc dich tim kiém sy thng nhét trong
cach tlep cén va phat trién cong cu phap 1y quoc té
nhim béo ton va phat trién hiéu qua tri thirc
truyén thdng, giai quyét tranh chip vé viéc khai
thac va chia sé loi ich phat sinh, Uy ban Lién
Chinh phii vé S¢ hitu tri tué va Ngudn gen, Tri
thirc truyén thong va Vin hoa dan gian (IGC) da
tién hanh t6 chirc 31 phién hop (tinh dén ngay
23/9/2016). Sau két qua cua nhiéu phién hop cua
IGC, dén nay WIPO dua ra dinh nghia nhu sau:
“Tri thic truyén thong 1a kién thic, bi quyét, ky
ning va thyc hanh duoc phat trién, duy tri va luu
truyén tir thé hé nay sang thé hé trong mot cong
ddng, thudong tao thanh mot phan cua ban sic vin
hoa, tinh than cta n6”. N6 bao tram cac ndi dung

3 UNESCO (1999), Protection of traditional knowledge and
expression of indigenous culture in Pacific Island, Final
Declaration, Noumea, page 1.

4 WIPO (2011), Protection of tradictional knowledge,
Geneve. Ban dién tir tai web: http://www.wipo.int/tk

lién quan dén tri thire ciing nhu biéu hién van hoéa
truyén thng, ké ca cac ddu hiéu va biéu tugng
phan biét gin lién véi tri thie d6’. Piéu d6 co
nghia 13, vin hoa dan gian ciing 1a mot yéu té nam
trong pham trii cua tri thic truyén thdng’. Pay
ciing 1a cach tiép can mang tinh bao quat (Sensu
Lato) nhat.

Tuy nhién, WIPO ciing ghi nhin quan diém
theo nghia hep hon (Sensu Stricto) ciia mot sd
thanh vién. Theo @6, Tri thirc truyén thong chi 1a
tri thire thu dugc tr hoat dong tri tu¢ trong bdi
canh truyén théng, va bao gdm cac bi quyét, thuc
hanh, ky ning, va sy doi méi’. Theo cach dinh
nghia nay, tri thirc truyén théng c6 thé duoc tim
thidy trong mot loat cac linh vyc nhu: nong
nghiép, khoa hoc, k¥ thudt, sinh thai hoc, y hoc
bao gdm ca thudc va cach thuc sit dung thudc,
cling nhu tri thirc lién quan vé& da dang sinh hoc.
Nhitng sang tao dua trén tri thirc truyén thong nay
c6 thé gitip chu thé nim giit, sé hiru ching dugc
hudng loi tr bang sang ché, nhan hiéu, va chi dan
dia 1y, hodc dugc bao v¢ nhu mdt bi mat thuong
mai hodc thong t1n bi mat Du vay, nhiing tri thic
nay phai cé nguon gbc ¢b xua va thuong thong
qua hinh thtc truyén miéng - khong dugc bao vé
boi hé thdng s6 hitu tri tué thong thuong®. Didu d6
cling c6 nghia 13, theo nghia hep, tri thirc truyén
thong khong bao gdm vin hoa nghé thuat dan
gian.

Ttr ban chit cua tri thire truyén thong 1a tri thire
dwa trén cac gia tri truyén thong duoc truyén lai tir
thé hé nay sang thé hé khac, chung t6i chon cich
tiép can theo nghia rong (Sensu Lato) Do 1a tri
thirc dya trén nhung nén tang truyen thong duogc
duc két qua nhiéu thé hé, gin lién véi ban sic vin
hoéa, tdm linh, phong tuc, tdp quan, kinh nghiém
trong san xuit va sinh hoat ciia cong dong cu dan
ban dia. N6 khong chi dung lai ¢ tri thic trong
nong nghiép, k¥ thuat, khoa hoc, y hoc, sinh thai,
ma con ca trong van hoc, nghé thuat. biéu nay
cling hoan toan phu hop véi gia tri dugce ghi nhan
trong “Du thao quy dinh vé bao vé tri thirc truyén
thong” ciia IGC ngay 13/5/2016. Theo d6, IGC
cong nhan: “ban chét cua tri thirc truyén thong va

5 http://www.wipo.int/tk/en/tk/, cp nhat vao lic 4h30 ngay
27/10/2016.

¢ WIPO (2013), Intellectual Property, Tradictional
Knowledge And Tradtictional Culture Expressions/Folklore -
A Guide Contries In Transaction, version 1, page 4.

7 WIPO (2013), Intellectual Property, Tradictional
Knowledge And Tradtictional Culture Expressions/Folklore -
A Guide Contries In Transaction, Version 1, page 4.

8 http://www.wipo.int/tk/en/tk/, cap nhat vao lic 4h30 ngay
27/10/2016.



TAP CHI PHAT TRIEN KH & CN, TAP 20, SO Q3 - 2017 7

gia tri cua nd, bao gém ca gia tri xa hoi, tdm linh,
kinh té, tri tué, khoa hoc, sinh thai, cong nghé,
giao duc va van hoda; thura nhan h¢ théng tri thire
truyén théng niy bao gdm ca nhitng d6i méi lién
tuc va nhiing sang tao mang tinh dac trung, c6 y
nghia quan trong d6i véi cong dong ban dia va co
gia tri khoa hoc twong dwong nhu hé théng tri
thue khac” °.

2 TRITHUC TRUYEN THONG TRONG TIEN TRINH
HOINHAP VA PHAT TRIEN KINH TE XA HOI

Tri thic truyén thdng 1a nhiing yéu t6 quan
trong gan lién ban sic van hoa dan toc. Ching
dong gop to 16n dén phic loi, phat trién bén viing
va strc sdng vin hoa cia cac cong dong cu dan
ban dia. Thyc tién da chimg minh tri thirc truyén
thong 14 nhan t& khong thé thiéu trong viéc dam
bao sy ton tai va phat trién ciia cong dong cu dan
ban dia qua nhiéu thé hé. Theo The Cruicible II
Group, hon ¥% dan s6 thé gioi dwa vao y hoc ban
dia va thudc ¢b truyén cho nhu ciu chim soc stc
khoe cua ho, hon ¥ don thudc dugc ké c6 nguén
géc tir thue vat hodc c6 duge cht géc duoc sao
chép tu cAu tao cua hoat chit co trong thuc vat;
85% - 90% nhu ciu co ban cho cudc séng hing
ngdy (thuc pham, thudc chita bénh, nhién liéu,
chd &, van chuyén,...) cia nhiing ngudi nghéo
trén thé gidi duoc dap tmg dua trén cac san pham
sinh hoc va 40% nén kinh té giéi dwa vao san
pham sinh hoc va quy trinh, ma cu thé hon 1a dwa
trén su da dang sinh hoc va tri thuc truyén théng
¢6 lién quan dén chung®. O khia canh khac, tri
thirc truyén thong con déng gop cho doi sdng tinh
than va gin két xa hoi ciia cong dong cu dan ban
dia. Nhiéu hoat dong vin hoa nghé thuat dan gian
va luat tuc da gop phén on dinh x3 hoi trong lich
sir nhu 14 nhitng minh chtng cu thé.

Trong xa hoi hién dai, khong ding ¢ nét van
hoa va tam linh, tri thirc truyén théng con mang
trong minh tiém ning kinh t& to 16n. Tri thic
truyén théng trong kién trac, xay dung tao nguén
cam hung sang tao cho cac doanh nghlep san xuat
vat liéu xay dung, ndi that cao cip vé& san phim
bén viing va than thién véi méi trudong. Tri thirc
vé hoat dong canh tac, quan ly dat dai, van

® IGC (2016), The Protection Tradictional Knowledge:
Drapt Articles, WIPO/GRTKEF/IC/31/4, page 2.

' The Cruicible I Group (2000), Seeding solutions: Policy
Options For Genetic Resources - People, Plants And Patents
Revisited, Volume 1, Copublished by International
Devolopement Research Centre, International Plant Genetic
Resources Institute & Dag Hammarskjold Foundation, Page
1.

chuyén, danh bit ca va cac hoat dong san xuét
khéc ciing 1a kho tang thuong mai danh cho nhiéu
doanh nghlep kham pha. Pac biét, nhitng tri thirc
vé y hoc ¢b truyén va thao dugc la nguon tai
nguyén vo tan cho cac tap doan duogc pham khai
thac, khi ma Xu huorng quay vé& dugc phim va my
phim c6 ngudn gbc tu nhién, than thién véi con
ngudi va moi truong véi muc chi phi thip tro
thanh khuynh huéng ti€u dung chi dao ngay
nay'. Nhiéu doanh nghiép dugc phim tré nén
gidu ¢6 hon nhd chinh nhiing tri thirc truyén théng
vé thudc cuia thd dan. Pon ctr, cong ty duge pham
toan cau Lilly da thu vé khoang 20 ty USD/nim
cho hoat chit Vinblasitine va Vincristin dugc
chiét xuit tir cay dira can hong & Madagascar,
dung trong hoa tri ung thu, diéu tri bach cau & tré
em va bénh Hodgkin” Tuong tu cho trudng hop
ctia cac cong ty Hoa Ky, Nhat Ban, An d6, Pic,
Anh, Ao, Bi, Ireland, Phap, Pan Mach, Hy 1ap
trong viéc san xuit cac dugc pham co ngudn goc
tu cay Neem (Azadirachta 1ndlca) trong bai thude
b truyen cua nguoi Harappa co (An Do) dung
trong diéu tri khang viém, khang nim, khang
virus, chdng loét, chdng oxy hoa, chira bénh ung
thu va lam dep"”. Tham chi khong it hang dugc
loai nay da tang truong nhanh chong mat, gia
nhap vao céu lac by nhiing doanh nghiép hang
dau thé gigi. Cong ty dugc TNC la mét vi du.
Tinh dén nam 2000, TNC da dat duoc 47 ty USD
tr bo suu tap da dang sinh hoc nhiét ddéi va tri
thirc truyén thng sir dung chiing.

Trong linh vyc van hoa nghé thuat dan gian,
nhiéu thé loai dan ca, diéu mua déan gian, nghi 18,
trang phuc truyén thong, tac pham hoi hoa, diéu
khic, ngh¢ thudt tao hinh, san phém thi cong m¥y

" Theo T4 chirc Y té The gi6i (WHO), khodng 80% dan 56
hién nay trén thé giéi van dwa vio thuéc cé nguéon goc tw
nhién trong cham soc strc khoe cong dong Trong tuyén ngdn
Alma Alta ndm 1978 va “Hudng din danh gia y hoc co
truyen nam 1991, WHO [uén khuyén nght ding cdc thudc
¢é truyén vio cham séc strc khée ban ddu, danh gia muc do
an toan va hiéu qua ciling nhu bao dam nguén cung cép nhimg
thubc nay. Ngudn: http://vienduoclieu.org.vn/tin-chi-tiet/~/chi-
tiet/su-can-thiet-phat-trien-duoc-lieu-354-677.html

12 Jiang F. (2008), The Problem With Patents - Tradictional

Knowledge And International IP Law, Harvard International
Review, ISSN 0739-1854, page 30.
1 Kausik Biswas., Ishita Chattopadhyay., Ranajit K. Banerjee.,
Uday Bandyopadhyay (2002), Biological Activities and
Medicinal Properties of Neem, Current Science, Vol. 82, No.
11, ISSN 1336 -1345 ; Ompal Singh., Zakia Khanam., Jamal
Ahmad (2011), Neem in Context of Intellectual Property
Rights, Recent Research in Science and Technology, Vol. 3(6),
ISSN 2076 - 5061, page 82.

14 J. Michael Finger, Philip Schuler (2004), Poor People's
Knowledge: Promoting Intellectual Property in Developing
Countries, The World Bank., page 160.
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ngh¢ khac khong chi dimg lai nhu 1a san pham hd
tro hoat dong du lich ma n6 con 1a nguén séng, la
co s kinh t& quan trong gop phan dinh cu va xéa
nghéo bén viing cho ngudi dan ban dia, ciing nhu
han ché viée di dan vao cac d thi 16n va dam bao
6n dinh chinh tri. Pong thoi 1a kho bau ¢b vii cho
cac nhac sy, nha san Xuét tac phém dién anh, cac
doanh nghiép kinh doanh san phim vin hoa, giai
tri, thoi trang, san phém kién trac ndi ngoai canh.
Dién hinh 13 truong hop ciia Ritu Kumar, nha tao
mau gbc An d6 ndi tiéng thé gioi véi cac san
phim c6 ngudn gdc tir nghé thuat théu Zardozi
ctia ngudi Mughal (k¥ thut théu véi soi chi bang
vang, soi chi bang bac). San pham cia Ba c6 mit
khép cac cira hang cao cip trén thé gidi, ngay ca ¢
nhitng kinh d6 thoi trang thé gidi nhu Paris, Ludn
bon. Cac ctra hang cua Ritu Kumar khong chi
moc 1én hang loat & An Pd ma con moc 1én &
Luan Pén va cac qudc gia khac. Tuong ty, ddi voi
cac san pham khéc cta ngudi An Do dya trén nén
tang tri thirc truyén thong trd thanh san pham cao
cap dugc trang tri, bay ban ¢ nhimng cira hang
trang 1¢ nhat tai New York, nhu nit trang ché tac
dwa trén nghé thuat Thewa (nit trang bang thuy
tinh cham vang), dd kim hoan dwa trén nghé thuat
Meenakari (trang men lén Vang) Khong chi vay,
cac lang nghé thu cong truyén thong hién nay &
An Do con giai quyét viéc lam cho hon 9,6 triéu
nguodi, mang lai khoang 3,3 ty USD/nam va ngay
cang dong vai tro quan trong trong hoat dong xoa
nghéo, on dinh doi song kinh té xa hoi nong thon
cling nhu gin giit ban sic vin hoa. Piéu nay ciing
dung voi nhidu qubc gia, nhit 1a cac qudc gia
nghéo va dang phat trién. C6 thé thdy, thu nhap tir
hoat dong khai thac thuong mai cc san pham thu
cong truyén thong da chiém ty trong kha cao trong
GDP & cac qubc gia nay, nhu Peru (50%),
Burkina Faso (70%)",... Ngoai ra, loai hinh lao
dong kiéu ban thoi gian lic néng nhan, bén canh
cong viée chinh tir ddng an, da gop phan t6 diém
thém nét van hoa riéng cua ho, thu hut nhiing
kham pha cho nganh du lich.

Cubi cling, c6 thé noi, tri thirc truyén théng 1a
ngudn tai nguyén quan trong cho sy phat trién
khoa hoc va cong nghé hién dai. Két qua nghién
cuu cua Shiva cho théy, viéc st dung tri thic
truyén thong di lam ting kha ning xac dinh cac
loai cdy co tng dung dic biét trong y dugc gip

'3 J. Michael Finger,Philip Schuler (2004), Poor People's
Knowledge: Promoting Intellectual Property in Developing
Countries, The World Bank., page 114.

400 1an'S. Va theo Mcleod trong 120 hop chét
dung trong y hoc hién dai dugc chiét xuét tir thao
duoc thi co 75% da duoc biét dén trong hé thong
tri thirc truyén thong ban dia'”. Trong sb cac dugc
phé‘im duoc ché bién tr cac loai thao duoc,
SRISTI ciing chimg minh dugc riang, c6 74% thao
dugc duge st dung voi muc dich giéng vOi muc
dich su dung nguoi ban dia phat hién ra chung.
Con Grifo va cong su (1996) thi phat hién cac hop
chét co ban cua hau hét 150 loai thao dugc duge y
khoa hién dai str dung véi hi€u dung c6 li€n quan
dén cong dung theo y hoc cd truyén'. Két qua
khao sat 1998 -1999 ciia WIPO ciing cho thay,
khoang 50% cong ty san xuit dugc phim co
ngudn gdc tu nhién di st dung tri thic truyén
thdng cua cong dong ban dia; 100% cong ty thuc
vt c6 sir dung tri thirc truyén thong thong qua tai
liéu luu giit. San phé\m van hoa, nghé thuat dan
gian ciing khong ngoai le. Tinh ngh¢ thuat trong
san phim thu cong truyén théng da trod thanh déi
tuong, tiéu chuan ciia nganh my hoc An Do. Cac
san pham két dinh trong cac Thap Chiampa Viét
Nam ciing 14 d6i trong nghién ctru tir nhiéu nim
nay cua cac nha khoa hoc Viét Nam va thé giéi.
Chinh vi tim quan trong trén, IGC da phai thira
nhan: “h¢ thong tri thirc truyén thdng co y nghia
quan trong dbi voi cong dong ban dia va co gia tri
khoa hoc twong dwong nhu hé thong tri thic
khac”". Song song d6, IGC d& nghi cac qubc gia:
“nang cao nhén thic va sy ton trong ddi voi hé
thong tri thirc truyén théng; ton trong nhan pham,
di san vin hoa, gia tri tri tué va tinh than cua tri
thirc truyén théng ciia cac chi thé (chu so hiru,
ngudi ndm giit tri thirc truyén théng) trong viéc
bao ton, phat trién va duy tri cac hé thong nay; ton
trong nhitng dong gop cua chu sé hitu, ngudi nim
giit tri thirc truyén thdng trong viéc sir dung tri
thirc truyén thong duy tri sinh ké, dic trung ban
dia, bao vé moi truong va st dung bén viing da
dang sinh hoc, an ninh Irvong thuc va nong nghiép
bén viing, y té, ciing nhu 1a nhitng déng gop vao
tién trinh phat trién cta khoa hoc va cong nghé”?.

'“Vandana Shiva (1997), Biopiracy: The Plunder Of Nature
and Knowledge, Cambridge, South End Press., page 74.
7K. McLeod (2011), Owning Culture: Authorship, Ownership
and Intellectual Property Law, Peter Lang, New York, page
168.

'® F. Grifo., J. Rosenthal (1997), Biodiversity and Human
Health, Island Press, Washington D.C, Page 135 -136.

' IGC (2016), The Protection Tradictional Knowledge:
Drapt Articles, page 2. WIPO/GRTKF/IC/31/4.

2 T3j 1iéu d3 dan & footnote 19.
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3 THUONG MAI HOA CONG BANG TRI THUC TRUYEN  dang noi 13, trong s6 d6 c6 nhitng nguoi duge cip

THONG - NHU CAU TAT YEU CUA THUC TIEN
BAO TON VA PHAT TRIEN BEN VUNG

Nhu trén di phan tich, viée thic ddy thuong
mai hoa cac tri thirc truyén thng 1a khong thé
khong thyc hién. Tuy nhién, viéc thuong mai hoa
nay ciing chi mang lai loi ich cho cong dong ban
dia va qudc gia c6 tri thic truyén thong d6 khi co
su chia s& cong bang loi ich kinh té tir chi thé thi
ba khai thac no, déng thoi ton tai mot hé théng
cac cong cu kiém soat hitu hiéu dam bao khai thac
hop 1y tri thire truyén thng.

Thyc té da ton tai rdt nhiéu truong hop khai
thac thuong mai thiéu su ton trong va chia s€ lgi
ich cho cong dong ban dia ctia cac chu thé khac
bén ngoai. Trong linh vyc thudc, khong it san
phim va quy trinh dya trén nhing tri thirc truyén
thong duoc cdp biang sing ché va khai thac
thuong mai di bé qua nhitng ngudi nim gir va
khong ¢ su chia sé¢ cong bang loi ich kinh té.
Truong hop USPTO d3 bo qua tri thic truyén
thong, tin ngudng va cong dung y khoa ctia thirc
ubng nghi 1& ciia cac thdé dan Amazon dé cép vin
bang cho nha dugc hoc Loren Miller dbi véi cay
Ayahuasca, mQt phién ban cua cay Banisteriopsis
Caapi, mot loai nho Nam My c6 kha nang tao ra
thubc gay 4o giac, 1a mot minh ching cu thé. Loai
cdy nay da duoc cu dan ving Amazon sir dung tur
rit lau trong cac ngh1 18 truyén théng va tin
ngudng ton gido dé tao ra mot thir nudc udng
chita bénh va dung trong nghi 18 tiép xtc than linh
dudi sy chi bao ciia thdy mo. Do vay, viéc cip vin
bang trén da phan nao lam x6i mon cac gia tri vin
hoa truyén thong va tin ngudng tén gido ciing nhu
xam pham loi ich cua cac thd dan ban dia. Hay
truong hop USPTO niam 1994 cdp bing sang ché
s6 5404718 cho cac nha nghién ctru thudc Trudng
Dai Hoc Colorado ddi voi sang tao va ddc tinh cta
cdy Quinoa, mot loai cdy thuc phim truyén thong
ctia cac thd dan Andean. Bing sang ché nay chi bi
dinh chi hiéu luc vi 1y do chu s¢ hitu khong ndp 1€
phi duy tri hiéu Iyc. Tuong tu, dbi véi thude trir
sau, diét nAm sinh hoc tir hat cay Neem, hay duoc
phim c6 ngudn gdc tir cdy Neem trong kho tang
tri thirc truyén thdng cua ngudi An Do?,... Piéu

“'Hoa ky da clp 54 bing sang ché, Nhat Ban cép 59 bang
sang che Uc cap 23 bang sang ché, buc cap 5 bing sang ché,
Puc cip 35 bing sang che An d6 cip 14 bang sang ché... cho
cic san phdm c6 ngudn gbc tir hop chét trong vo cay, 14, trai,
hat cay Neem, Ngudn: http://www.neemfoundation.org/about-
neem/patent-on-neem/; M. M.S Karki (2001), Neem Based
Natural Product Innovations: Analysis of Patents, Journal
Intellectual Property Right, Vol 6, P 27- 37 ; Kausik Biswas.,
Ishita Chattopadhyay., Ranajit K. Banerjee., Uday

vin bang khai thac thwong mai khong nhing
khong c6 sy chia sé loi ich kinh té cong bang cho
cong d(‘”)ng ban dia, ma con anh hudng dén 1oi ich
cia ho va cua qudc gia ho. Nguoi dan ban dia
phai chlu su canh tranh khdc liét tir cac tap doan
da qubc gia ngay trén san nha, con qubc gia nim
giit tri thirc truyén thong phai mua chinh nhimng
tai san tri tué (tri thirc truyén thng) cua minh bi
ngudi nudc ngodi danh cip va tham chi con bi
ngan chan hop phap & ca thi truong trong nudc va
thi truong xuit khau. Ching han viéc USPTO
nim 1979 cip bang sang ché sb 4318212 cho
phuong phap lam sach ré cu nghé bang nudc xa
phong 4m trong quy trinh chiét xuat chét
Curcoma, trong khi phuong phap nay da duoc
nhiéu gia dinh & An d6 thyc hién tir rit xa xua.
Diéu nay, gy can tré vé mat phéap 1y cho cac san
pham chira chat Curcoma dugc tao ra tir phuong
phap trén cia ngudi An D6 trén thi truong Hoa
Ky. Trong linh vyc thu céng my nghé truyén
thdng ciing khong ngoai 1&. Pién hinh 1a mot sb
nha thiét ké Chau Au dén lang nghé thu cong cia
cac cong ddng ngudi Andean va sir dung cac mau
thiét ké truyén théng trong bd suu tap cua minh.
Sau d6 ho ding ky quyén so hiru tri tué dbi voi
méau ma ho da danh cip tir cong dong ngudi Peru
ban dia, lam cho nguoi Peru khong ban dugc san
pham do ho san xuét ra & mot sb nuéc & Chau Au.
Diéu nay anh hudng tidu cuc dén muyc tidu xoa
nghéo bén viing va cai thién doi sdng, phat trién
kinh té cong dong ban dia & Peru.

Trong linh vgc &m nhac va nghé thuét biéu
dién, sy khai thac cac gia tri van hoa dan gian
thiéu su chia s& lgi ich cong bang con lam xo6i
mon dong luc sang tao va gin giit nghé thuat ¢
truyén cta cac nghé nhan. Sy khai thac thiéu ton
trong tap quan, van hoa, tin ngudng cua cu dan
ban dia khong nhimng khong cong bang véi ho,
con 1a nguy co bat 6n xd hoi. Chang han nhu
nhitng diéu nhay truyén théng ctia ngudi Santo
Domingo Pueblo dugc chi thé khac mang di khai
thac thuong mai ngoai cong dong ban dia duoc
xem 13 hanh vi bang bd than thanh, trai voi tap
quan cua ho, tao birc xic cho nguoi dan ban dia.
Va day ciing xem 1a hanh dong khong cong bang
ddi ho theo nghia dao duec.

Bandyopadhyay (2002), Biological Activities and Medicinal
Properties of Neem, Current Science, Vol. 82, No. 11, ISSN
1336 -1345 ; Ompal Singh., Zakia Khanam., Jamal Ahmad
(2011), Neem in Context of Intellectual Property Rights,
Recent Research in Science and Technology, Vol. 3(6), ISSN
2076 - 5061, page 82.
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Do vay, ¢6 thé kh:fmg dinh ré'mg, viéc khai thac
thuong mai tri thirc truyén thong thiéu cong bang
s& khong dong nghia véi gin gilt va mo rong
khong gian van héa truyén théng ma con ton tai
nguy co mai mot va triét ti€u di lgi ich do tri thirc
truyén théng mang lai, pha v& muc tiéu kinh té -
xa hoi gianh cho df“)ng bao dan tdc. Nguoc lai, néu
xiét chat qua muc cac quy dinh chéng lai viéc
khai thac loai tai san tri tué nay thi s& khong thé
bao ton va phat huy dugc loi ich ciia nod, gay lang
phi ngudn tai nguyén qudc gia, anh huong dén sy
on dinh trat tu x3 hoi von c6 cua nd. Boi san
phiam mudn ban dugc phai c6 thi truong. Nhu cau
thi truong luén thay ddi phu hop véi cude sdng
hién dai va vuot ra khoi tim khong gian truyén
thong hién hiru. Trong khi ban thin cong dong
ban dia khé ndm bét dugc nhu cau thi truong, kho
tiép can mo rong thi trudng néu khong thong qua
cac doanh nghiép co tiém luc, dic biét 1a cac
doanh nghiép toan cau c6 vén dau tu nudc ngoai
v6i nhiéu ky nang va cong nghé. Viéc Ritu Kumar
phat trién cac kiéu thoi trang cao cdp dua trén nén
tang Zardozi cua nguoi Mughal 1la mot thi vu
thanh cong su cai tién theo nhu cau cua thi trudng.

Trai v6i thanh cong trén, nhu’ng nguoi tho thu
cong An Do da chdm cai tién miu ma trén nén
tang k§ ning truyén thong cua minh d3 ddy ho
vao tmh trang am dam, du rang ngum phu nir An
d6 rat thich mic 4o Sari truyen thong? trong cac
dip trang trong c6 tinh nghi 1&. Béi hién nay, cac
phu nir tré va phy nit di lam di chuyén sang mac
cac bién tau Salwar - Kameez? v6i cac mau sic
ruc r& dugce dét bing may tir soi tong hop va ca
trang phuc phuong Tay.

4 KET LUAN

Vé6i myc tidu thuc ddy bao ton va phat trién cua
Tri thac tmyén théng, tao diéu kién cho viée
thuong mai hoa ching boi nguoi dan ban dia va
cong ddng dia phuong dé gop phan phat trién kinh
té, cai thién doi sdng va giup vuot qua déi nghéo,
Chinh pht cic nudc ndi chung, Chinh phu Viét
Nam néi riéng can nhan thirc diy du va tién t6i
xay dung mot co ché, cong cu thich hop dé vira
dam bao muc ti€u thuong mai hoa vira ddm bao
su cong bang trong khai thac chung.

2 Loai 40 khéng c6 dudng may, chi quin quanh ngudi nhu

mot su lién tudng dén cac vi thén thanh theo chidu dai ciia 4o.
s Trang phuc gdm c6 quin dai va 4o Tunic (loai 4o dai
ngang dau gdi, thudng mic kém véi thit lung).
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Identifying traditional knowledge and the equal
commercialization of traditional knowledge in
the process of integration and development

Chau Quoc An

Abstract—The implementation of international
commitments on intellectual properties has become
a concern of many Vietnamese enterprises.
Nevertheless, there exist intellectual properties of
ethnic communities that Vietnamese enterprises
forget — the traditional knowledge. This term is a
relatively new and controversial in Vietnam. This
paper focuses on clarifying the connotation of
“traditional knowledge” and analyzing the role of
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