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Phap lut can bao vé ca d6i véi Nhan hiéu
khong dang ky. Mot goc nhin tur luat My

Tran Puc Tuan

Tém tit—Nhian hiu 1a két qua ciia sy sang tao, 1a
“tai san” sdng con ciia nhidu doanh nghiép. Viéce bao
hd nhin hi¢u bing cic quy dinh ciia phap luit khong
chi giiip doanh nghiép bio vé cic quyén va lgi ich
hop phép cia minh, ma con gidp ngudi titu dung dé
dang tim kiém dwoc cic sin phAm ma he tim kiém. O
nuéc ta, mic du da c6 nhirng vin ban phap luit quy
dinh nhim béo hé sé hiru tri tué néi chung va nhin
hiéu néi chung, tuy nhién, ciing con nhiéu bat cép,
diic biét 1a quy trinh t6 tung, kinh nghiém giai quyét
va cac ché tai phat, bdi thuwong thiét hai chwra di sire
ran de.

Véi viéc so sanh véi cac quy dinh ciia phap luat
MY, bai viét sé dwa ra mot géc nhin kha khach quan
ddi voi cac bt cap trong viéc bao hd sé hiru tri tué &
nwée ta. Pdng thoi, tir do, bai viét sé dwa ra mot sb
g0i ¥, kién nghi nhim hoan thién khudn khd phap ly
hién hanh trong viéc bdao hg sé hiru tri tué, ciing nhw
béo h§ nhan hi¢u.

Tir khoa—Nhan hiéu, bao h§, sé hiru tri tué, phat
vi pham, phap luat, Viét Nam, My

1 GIOI THIEU CHUNG

han hiéu c6 gia tri rit quan trong ddi voi

doanh nghiép. Su ton vong hay hung thinh
cta nhiéu doanh nghiép phy thugc vao nhan hiéu.
Do vay, viéc bao ho hay bao v¢ nhan hiéu tranh sy
vi pham 1a hét strc quan trong. Mic du, nudc ta da
¢6 Luat s& hiru tri tu¢ nam 2005 (dugc sua ddi va
bd sung nam 2009) va nhiéu vin ban huéng din
thi hanh, tuy nhién, trén thyc té, viéc giai quyét cac
tranh chap lién quan dén bao h6 nhan hi¢u cling
dang gap nhiéu kho khin, ca vé quy trinh t6 tung
con rudm ra, tén nhiéu thoi gian, cong sic; cling
nhu cach thire nhin nhin van dé ludt noi dung va
viéc ap dung con nhidu cach hiéu khac nhau. Dan
t6i viée giai quyét chua dwoc thdu ddo. Tu do,

Bai nhan ngay 18 thang 12 nam 2015, hoan chinh stra chira
ngay 25 thang 01 ndm 2016.
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chua tao ra dugc cac tién 1¢ mang tinh chuan muc
dé cac chu thé hanh xir. Viéc vi pham nhan hi¢u
xay ra kha nhiéu.

Trude hét, bai viét khai quat cac quy dinh phap
luat co ban lién quan dén bao ho nhan hiéu, dic
biét 1a cac ndi dung con bit cap théng qua viée so
sanh véi phap luat cia My. Sau d6, bai viét dua ra
mot ) nhan dinh, giai phap nhim hoan thién
khuén khé phap 1y nhdm bao ho nhan hiéu dugc
t6t hon..

2 KHAI QUAT CAC QUY DINH PHAP LUAT
VIET NAM VE BPIEU KIEN BAO HO
NHAN HIEU

2.1Tai sao nhin hiéu can dwoc bdo hé boi phap

luat?

Muc dich ciia cac quy dinh phap lut vé& bao ho
nhin hiéu 12 nhim bao vé uy tin, danh tiéng cho
doanh nghiép, va gitip nguoi tiéu dung dé dang
nhin ra nguén géc cua hang hoa, dich vu ma ho
mua. Nho viéc ngan chin nguoi khac sao chép
nhan hi€u, ma nguoi ti€u dung giam cac chi phi va
thoi gian trong mua sam, doanh nghiép cé duoc
nguoi tidu dung tiém ning. Nhan hiéu gitip phan
biét cung loai san pham ctia doanh nghiép nay véi
doanh nghiép khac. Tu dd, cac doanh nghiép sé
chu trong ddu tu, sang tao dé dwa ra cic san pham
¢ chét lwong, tao ra cac nhan hiéu ndi tiéng, nang
cao stre canh tranh so véi cac ddi tha.

2.2Quy dinh chung vé nhan hiéu va bdo hé nhin
hiéu

Khoan 16 Diéu 3 cua Luét so hitu tri tué dua ra
khai niém nhan hi¢u. Theo d6, nhan hiéu la déu
hiéu dung aé phdn biét hang hoa, dich vu cua cac
16 chike, cd nhan khdc nhau. Déu hiéu ¢ day dugc
hiéu 1a tir ngit hodc hinh anh, logo dé phan biét cac
hang hoa, dich vy.

Tuy nhién, nh@n hi¢u chi dugc bao ho khi dap
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tmg du cac diéu kién: (i) la ddu hiéu nhin thdy
dwoc dwdi dang chir cdi, tw ngit, hinh vé, hinh danh,
ké ca hinh ba chiéu hodc sw két hop cdc yéu t6 dé,
digre thé hién bang mét hodc nhiéu mau sdc; ® (ii)
co0 kha nang phan biét hang hoa, dich vu cua cia
chu so hitu nhan hiéu voi hang hoa, dich vu cua
chii thé khdc.”

Dé duoc coi 1a co kha ning phan biét v6i hang
hoa, dich vu ctia chu thé khac, nhan hiéu phai duoc
tao thanh tir mot hodc mot sd yéu t6 dé nhan biét,
dé ghi nhé hodc tir nhiéu yéu t6 két hop thanh mot
tong thé d& nhan biét, dé ghi nhé va khong thude
vao céac trudng hop quy dinh tai Khoan 2 Diéu 74.8

6 Pidu 1127 Luat Lanham cia My quy dinh: “Nh&n hiéu

chiing nhdn 1& bdt ky chi, tén goi, biéu nrong, hinh vé hodc su

két hop cac yéu té dé da duwoc sir dung hodc ¢4 ¥ dinh sir dung
trong hoat déng thwong mai béi mét nguoi khong phai la chu
s¢ hiru nhan hiéu, diroc chii sé hitu ding ky nham muc dich cho
phép nguoi khac si dung va ngp don dang ky bao hg nhdm
chitng nhdn rang hang hoé va dich v mang nhén co nguén géc
khu virc hogc nguon gdc khac, ¢ nguyén liéu, cach thic san
Xudt, chat lwong, su chinh xac hodc dac tinh khac cia hang héa
hay dich vu cia nguoi ndo d@é hogc chirng nhgn quy trinh va
céch thic san xudt hang hod va dich vu duroc thuc hién béi cac
thanh vién cua hiép héi hodc té chite khdc”.

Tuy diéu luat nay khong tryc tiép quy dinh nhung theo giai
thich ctia Toa 4n Tbi cao Hoa Ky va Co quan Sang ché va Nhan
hiéu Hoa Ky thi nhan hiéu con bao gém ¢4 4m thanh, mau sic
(Tham khao: Findlaw, U.S. Supreme Court Decides Colors
Alone May be Registered as a  Trademark,
corporate.findlaw.com; Lynda Zadra-Symes, Sounds, Smells,
Shapes and Colors Protection and Enforcement of
Nontraditional Trademarks in the U.S., knobbe.com).

7 Pidu 72 Luat s6 hitu tri tué (van ban hop nhit sb
19/VBHN-VPQH ngay 18/12/2013).

8 Nhan hiéu bi coi la khong c6 kha ning phan biét néu nhén
hiéu d6 1a d4u hiéu thudc mét trong cac truong hop sau day:

a) Hinh va hinh hinh hoc don gian, chir $6, chit cai, chit thudc
c4c ngdn ngit khong thong dung, trir trudng hop cac déu hidu
nay da dugc st dung va thira nhan réng rai véi danh nghia mét
nhan hiéu;

b) Déu hiéu, biéu twgng quy udc, hinh v& hodc tén goi thong
thuong ciia hang hod, dich vu bing bét ky ngbn ngr nao da
duoc str dung rong rai, thuo‘ng xuyén, nhidu nguoi biét dén;

¢) Déu hiéu chi thoi gian, dia diém, phuong phdp sin Xuét,
chung loai, s§ lwong, chét lugng, tinh chét, thanh phan, cong
dung, gia tri hodc cac ddc tinh khéc mang tinh m6 td hang hoa,
dich vu, trir truong hop dau hiéu d6 da dat duge kha nang phén
biét thong qua qua trinh st dung trude thoi diém ndp don dang
ky nhan hiéu;

d) Dau higu mo ta hinh thirc phap 1y, linh vuc kinh doanh cta
chu thé kinh doanh;

d) Déu hiéu chi ngui”)n géc dia ly cta hang hoa, dich vu, trir
truong hop dau higu d6 da duoc sir dung va thira nhan rong rii
v6i danh nghia mét nhan hi€u hodc dugc dang ky dudi dang
nhan hi¢u tap thé hodc nhén hiéu ching nhan quy dinh tai Luat
nay;

¢) D4u hiéu khéng phai 1a nhén hidu lién két trang hodc tuong
tw dén muc gay nham Iin véi nhan higu di duoc dang ky cho
hang hoa, dich vu trung hoac tuwong tu trén co s& don dang ky
6 ngay ndp don hodc ngdy uu tién sém hon trong trudng hop
don dang ky dwoc hudng quyén wu tién, k& ca don dang ky

D6i v6i nhan higu, viée quy dinh ciing chi ding lai
& nhitng quy dinh chil yéu mang tinh dinh tinh, ma
khong thé 1am khac duoc hon. Phap luat dé khoang
tuy nghi (discretion) cho nhiing ngudi ap dung,
nhit 13 d6i voi thim phan dé phan xét tuy theo
truong hop cu thé, dua trén 1& cong bang, khong
thién vi.

3 BAT CAP TU VIEC PHAP LUAT CHI BAO
HO POI VOI NHAN HIEU PUGC PANG KY

O nudce ta, nhan hiéu duoc bao ho khi ¢ Giéy
chung nhan dang ky nhan hi¢u, véi thoi han 10
nam (c6 thé gia han). Bé dugc coi 1 chi so hitu
nhin hiéu khi dugc co quan c6 tham quyén cap
vin béng bao ho nhan hi€u hodc c6 nhan hiéu dang
ky qudc té duogc co quan c6 thim quyén cong nhan
hodc ¢6 nhin hiéu nbi tiéng.

Phap luat khong bao ho khi c6 st dung trén thuc
té dbi v6i nhan hiéu ma khong dang ky. Chinh vi
vdy, su sao chép nhan hiéu dién ra kha phd bién, vi

nhan hiéu dugc ndp theo diéu wdc quéc té ma Cong hoa xa hoi
chu nghia Viét Nam la thanh vién;

) D4u hiéu tring hodc twong ty dén muc gdy nhim 1in véi
nhan hi€u ctia nguoi khac da dugce s dung va thira nhan rong
rai cho hang hoa, dich vu tring hodc twong tu tir trude ngay ndp
don hodc ngay uu tién trong truong hop don duge huéng quyén
uu tién;

h) Déu hiéu tring hodc twong tw dén mirc gy nhadm lan véi
nhan hiéu cia nguoi khac da dang ky cho hang hoa, dich vu
tring hogc twong ty ma ding ky nhan hiéu d6 di chim dut hidu
lyc chua qua ndm nam, trir truong hop hiéu luc bi chdm dut vi
1y do nhan hi¢u khong dugc su dung theo quy dinh tai diém d
khoan 1 Diéu 95 cua Lujt nay;

i) Déu hiéu tring hodc twong tw dén mirc gdy nhim l1in véi
nhén hiéu duoc coi 1a ndi tiéng ciia ngudi khac ding ky cho
hang hod, dich vy trung hodc tuong tu v6i hang hod, dich vu
mang nhan hiéu n01 tiéng hodc ding ’ky cho hang hod, dich vu
khong tuong tu, néu viéc st dung déu hiéu dé co the lam anh
huong dén kha niang phan biét ciia nhin higu ndi tiéng hodc
viéc diing ky nhan higu nhdm loi dung uy tin ciia nhan higu ndi
tiéng;

k) Déu hiéu tring hodc tuong ty voi tén thuong mai dang duge
st dung ciia ngudi khdc, néu viée st dung dau hiéu d6 co thé
gay nham 1&n cho nguoi tidu dung v& ngudn géc hang hoa, dich
v

1) D4u hiéu tring hodc twong tw vé&i chi din dia 1y dang duoc
bao ho néu viéc str dung du hiéu d6 c6 thé lam cho nguoi tiéu
ding hiéu sai 1éch v& ngudn gdc dia 1y ctia hang hod;

m) Dau hiéu tring vé6i chi dan dia 1y hodc ¢6 chira chi din dia
1y hodc dugc dich nghia, phién am tir chi dan dia ly dang dugc
bao ho cho ruou vang, rugu manh néu dau higu dugce dang ky
dé sir dung cho ruou vang, reou manh khéng c6 ngudn géc xuét
xtr tir khu vuc dia Iy mang chi dan dia 1y d6;

n) Dau hiéu tring hodc khéng khac biét dang ké véi kiéu dang
cong nghiép cua nguoi khac dugce bao hd trén co sé don dang
ky kiéu dang cong nghiép c6 ngay ndp don hodc ngay wu tién
som hon so véi ngay nop don, ngay uu tién cua don dang ky
nhan hiéu.
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du nhu, hang loat cdc nhan hi¢u “5 Cua” & Viing
Tau hay “Lac Ba Van” & Phé Hué, Ha Noi. Tir
nhiing viéc sao chép nhu vay, myc dich tdi quan
trong nhat ctia phap luat lién quan dén kinh doanh,
thuong mai 1a bao v€ loi ich cua nguoi ti€u dung
da khong dat duge. Nguoi tiéu ding khong biét
duogc dau 1a “5 Cua” hay “Lac Ba Van” that, khong
biét duoc ai 1a nguoi du tién s& hitu nhan hiéu do.
Chinh vi vay, c6 rat nhiéu ctra hang trén cac tuyén
dudng ¢ nude ta xuat hién nhiéu nhan hiéu gidng
nhau, 1am cho ngudi tidu ding rat kho phan biét
dugc dau la “chinh hang”, va nguoi tao ra nhan
hiéu chinh hiang d6 khong duogc bao v¢, tur tur, s€
tri€t ti€u sy sang tao ra cac nhan hi¢u, nhan hi¢u
méi c6 uy tin.

C6 thé n6i muyc tiéu cua luat phap cua nuéc ta
dang theo hudng mudn duoc bao ho thi phai co
nghia vu dang ky; khong dang ky ma bi vi pham
thi tu chiu trach nhiém.

O My, dé dam bao, khuyén khich sy sang tao,
ngudi tao ra, sit dung dau tién nhan hiéu duong
nhién dugc bao hg. Pac biét, tir viéc bao ho nay,
nguoi tao ra, su dung dau tién nhin hiéu co thé
kién chdng lai nhitng nguoi vi pham nhan hiéu dé.
Do vay, trong kinh doanh, nguoi ta y thuc dugc
rang, mot khi nhan hiéu di c6 nguoi sir dung thi
duong nhién, ho khong dugc st dung nd nira. Pac
biét thong qua do, nguoi tiéu dung duoc dam bao
réng, ho mua san phém, dich vy ding nhu mong
doi. Didu nay 1a muc dich cudi cung cua luat phap,
gitp tao ra nhitng hanh x&r chuédn myc trong kinh
doanh, theo 1€ hop 1y.

Ngoai ra, nhan hi¢u da dugc dang ky va chua
dang ky duoc phan biét bang ky hiéu rd rang trén
hang hoa, san phim (® vé6i nhan hiéu di dugc
dang ky, trong khi nhan hiéu chua dugc dang ky 1a
™ (va viéc str dung ® ddi voi hang hoa, san pham
chua dugc dang ky s& 1a bat hop phap).

4 LUAT MY: NHAN HIEU BPUQGC PANG KY
CHI CO LOI THE. SO SANH VOI VIET
NAM

Nhin higu c6 thé duge dang ky ké tir khi no ra
doi. Luat Lanham ctia My quy dinh chu so hitu c6
toan quyén trong viéc ding ky nhan higu va ngin
cAm bat ky nguoi nao khac s dung nhan hiéu d6.°
Viéc bao hd nhan hi€u khéng dya vao viéc dang
ky, ma dga vao viéc su dung trong thwong maqi

® Piéu 1052 va Diéu 1114 Luat Lanham.

trén thyc té, cu thé hon, d6 1a viéc c6 hay khong
viéc st dung nhan hiéu d6 gén lién v&i san phém
hodc dich vu trong qué trinh hoat dong, san xuét.
Ca nhan hiéu duoc dang ky va khong dang ky déu
dugc bao ho.

Tuy nhién, viéc dang ky tao ra nhitng loi thé nhat
dinh: (i) quyén ddi v6i nhin hiéu toan qudc gia;
(il) dugc mac nhién thura nhan 1& nhan hiéu hop
phap; (iii) chu sé hitu dugc cho 1a chu so hitu dich
thuc; (iv) khong bi xem 1a tir bd su bao ho trong
trudong hop khong s dung, (v) ¢6 quyén yeu cau
Toa 4n Lién bang giai quyét trong tranh chip lién
quan viéc xam pham nhan hiéu; (vi) “tinh khong
thé chéi cii duoc” (incontestability). Sau 5 nim ké
tir khi déing ky ma khong c6 tranh chép, nhan hiéu
duogc coi 1a khong thé chdi cai duge (duge bao hd
tuyét dbi); (vii) 1oi canh bao té1 nguoi khac (mot
nguoi khong thé vién dan rang ho khéng biét nhin
hiéu d6 da duoc dang ky dé s dung); (viii) cac
ché tai nang duoc 4p dung trong truong hop vi
pham, bao gdm cac ché tai phat dén gép 3 lan va
¢ thé, ché tai hinh su s& duge ap dung ddi voi
hanh vi gia mao nhan hi¢u ddi véi hang hoa, dich
vu; (ix) quyén yéu cau Hai quan My dé ngan chin
nguoi khac nhap khiu cac nhin hiéu vi pham. !t

Nhu da phéan tich ¢ trén, phap luat Viét Nam chi
bao ho dbi véi nhin hiéu duge dang ky va cap van
bang hodc ding ky qudc té& hodc nhan hiéu ndi
tiéng. Tuy nhién, trén thuc té, hau nhu cic nhin
hiéu dugc bao ho 1a cac nhan hi¢u dugc dang ky.
Co quan c6 thim quyén kha dé dat trong viée xem
xét nhan hiéu ndi tiéng, mac du luat di co quy dinh
cu thé vé nhin hiéu ndi tiéng.12 Chéng han nhu,
nhan hiéu my tém Hao Hao van chua duoc xem la
nhin hiéu ndi tiéng.

Phép luat nude ta chi yéu tap trung bao ho khi
nhan hi€u bi vi pham, chtr chua c6 cac quy dinh cu
thé nhu phap luat My, chang han nhu quyén cta
chi nhan hiéu dé yéu cau Hai quan ngén chan
ngudi khac nhip khau hang hoéa co nhan hiéu vi
pham... hay ché tai hinh sy chi méi ap dung d6i
voi nguodi vi pham nhan hi¢u vi muc dich kinh
doanh (va nguoi bi vi pham phai chirmg minh 1a
ngudi vi pham st dung vao muc dich kinh

10 Xem thém: Alan S. Gutterman, The Law of Domestic and
International Strategic Alliance, trang 62.

1 Subchapter 1 — The principle register, Lanham
(Trademark) Act (15 U.S.C. (last undated in November 2005)
(source: http://www.bitlaw.com/source/15usc/).

12 Khoan 20 Diéu 4; Diéu 75 Lut S6 hitu trf tué.
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doanh).’3 Va sy vi pham phd bién vé nhin hi¢u doi
khi xuat phat tir vi€c ché tai qua nhe.

5 QUY TRINH XU LY VI PHAM BE BAO VE
NHAN HIEU

Bao vé quyén s0 hitru tri tug, néi chung, dugc quy
dinh tai Phan tht 5 cua Luat s& hitu tri tué. Theo
d6, d6i véi chi thé quyén so hiru tri tué ¢ cac
quyén (i) dp dung bién phdp cong nghé nham ngan
ngira hanh vi xdm pham; (ii) yéu cau té chirc, cd
nhén c6 hanh vi xdm pham quyén sé hitu tri tué
phdi cham dist hanh vi xdm pham, xin 16i, cdi
chinh céng khai, boi thuong thiét hai; (iii) Yéu cau
co quan nha nwée c6 tham quyén xi 1y hanh vi
xdm pham quyén sé hitu tri tué theo quy dinh ciia
Ludt nay va cdac quy dinh khdc cia phap ludt co
lién quan; (iv) khoi kién ra toa an hodc trong tai
dé bdo vé quyén, loi ich hop phép ciia minh. X

Trén thyuc té, chu thé c6 quyén ddi v6i nhan hiéu
(so hiru tri tué néi chung) c6 2 phuong an dé xtr Iy
hanh vi xdm pham quyén, d6 1a (i) giti thu canh
bdo dén bén vi pham. Theo d6, bén bi vi pham s&
yéu cdu bén vi pham cham dut viéc vi pham (con
yéu cau “xin 13i, cai chinh cong khai, bdi thuong
thiét hai” chi c6 gia tri khi st dung phuong éan 2);
(ii) yéu cau co quan chirc nang xir 1y hanh vi xdm
pham doi véi bén vi pham. Bén bi vi pham s&
chuan bi céc tai lidu can thiét (don yéu cau xu ly
hanh vi xdm pham; tai li€u ching minh tu cach
cha thé quyén; tai liéu ching minh hanh vi xdm
pham ciia bén bi xir Iy (miu hang héa hodc anh
chup dAu hiéu vi pham...); va thong thuong kém
theo Két luan giam dinh cta Vién khoa hoc so hiru
tri tué va cac tai liéu khac c6 kha ning str dung
trong qué trinh xtr 1y ctia co quan c6 tham quyén).

bé dat hiéu qua cao nhat, bén bi vi pham nén di
theo tuan ty tir phuong an 1 dén 2 (dau tién la giri
thu canh bao; sau d6 s& yéu cau co quan chirc ning
dé xu 1y).

Mic du vy, trén thyc t&, bén bi vi pham con gip
rat nhiéu kho khan trong viéc bao vé quyén, loi ich
hop phéap ciia minh, bdi quy trinh t6 tung con kéo
dai, cach thirc xem xét vé vi pham nhan hiéu con
han ché, dan dén viéc toa 4n, hay co quan c6 thAm
quyén chi 1a giai phap cudi cing, khong mong
mudn phai tim dén; ché tai xir 1y con nhe nén tinh

2 Piéu 171 BY luat Hinh sy.
4 Picu 198 Luat so hitu tri tué.

rin de con chua hidu qua hay quy dinh vé boi
thuong thiét hai chi mang tinh “bu dap” cho ngudi
bi vi pham, ma chua 4p dung khoan phat hop 1y.%°

O My, thong thuong, phién toa duoc xét xir boi 1
thim phan véi thu tuc nhanh, gon®® (¢ nuéc ta, Hoi
dong xét xir gdm 3 thanh vién (trong mot sb
truong hop dic biét, gdm 5 thanh vién). Tur do,
cling d& hon trong viéc quy trach nhiém c4 nhan.
V& ché tai xu 1y, luat khong gidi han mirc phat, ma
tiy theo mirc 36 nghiém trong dé dua ra mirc phat
phu hop. Dbi véi boi thuong thiét hai: Ngoai cac
thiét hai thuc té, 2 bén bi vi pham con c6 thé yéu
cdu bdi thuong cac thiét hai trong tuwong lai (Cac
co hoéi kinh doanh...), yéu ciu Toa an ap dung moét
khodn phat di véi bén vi pham dé rin de bén vi
pham, déng thoi, ran de, canh tinh nhitng nguoi
khéc trong xa hoi.'8

15 Mzc du Luat so hitu tri tué c6 didu khoan tién bo nhat lién
quan dén chi phi ludt su. Theo d6, bén bi vi pham c6 quyén doi
chi phi luat su.

1© Phién toa chi co sy tham gia cia boi tham doan khi c6 mot
hoac cac bén yéu cau.

Xem thém:

- S6 luong phién toa 6 sy tham gia cua bdi thdm doan dang
ngay cang giam (Nguon: David J. Beck, A civil justice system
with no trials, lawyerist.com, 12/01/2014).

- C4c phién toa c6 sy tham gia cua bdi thdm doan chi giai quyét
mdt luong nho céc tranh chap dan sy, phin 1a béi vi cac bén
tranh chap chi co quyén yéu ciu phién toa ¢6 s tham gia cua
bdi thdm doan chi trong mét lwong nho cac vu viée dan su
(Ngudn: Randolph N. Jonakait, The American Jury System,
Yale University Press, trang 13).

-6 luo'ng phién toa c6 sy tham gia ciia bdi tham doan trong
céc vu an hinh sy chiém 66%; dan sy chiém 31%; va 4% trong
céc trudng hop khac (Ngudn: US. Embassy, Jury Service in the
United States, 01/7/2009).

- Thoi gian trung binh ciia phién toa dan sy 1a 3,7 ngay (Ngudn
Civil Lawsuit Statistics, www.statisticbrain.com).

- Bén yéu cau xét xur c6 sy tham gia cua bdi thdm doan phai
déng tam tmg tién phi tra cho bdi thdm doan (khoang $40/ngay)
(Ngudn tham khao: http:/litigation.findlaw.com/going-to-
court/jury-trials-representing-yourself.ntml)

17 Khoan 6 Diéu 203 ciia Ludt So hitu tri tu¢ chi cho phép
ngudi bi vi pham duge yéu ciu doi thiét hai thuc té.

8 Gucci da kién Guess doi 120 tridu d6 la vi Guess sir dung
nhan hi¢u “G” (Quattro G). vi pham nhén hi¢u “Square G” cta
Gucci. Mic du, thim phan Scheindlin chi yéu ciu Guess bdi
thuong cho Guceci $4.66 triu. (Cathleen Flahardy, Gucci win
trademark infringement cases against Guess, IC Inside Counsel
Website, 22/5/2012).

Vi du khéc: Trong vu kién Lieback vs. McDonald, mac du
ba Lieback chi mua ly ca phé véi gia 49 cents, va bi thiét hai
khoang 20,000 d6 la, nhung Tda 4n yéu cdu McDonal phai bbi
thuong cho ba Lieback khoang $2,8 tri¢u. Mac du, sau d6 2 bén
thoéa thuin mirc bdi thudng (khong tiét 16) khoang $600.000.
(Kevin G. Cain, The McDonald’s Coffee Lawsuit,
http://www.jtexconsumerlaw.com/).
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6 KET LUAN VAMOT SO KIEN NGHI

Phéap luat dé ra cic quy tic dé moi thanh vién
trong xa hoi tuan tha, voi muc dich cao nhat 1a duy
tri tri trat tw xa hoi, bao vé quyén, loi ich hop phap
cua cong dan, bao vé va tao dong luc dé nguoi dan
san xuét, kinh doanh, thuong mai. Cac quy dinh vé
nhén hiéu nhdam muc dich bao vé cho ngudi so hitu
tranh su vi pham, tir d6 phat huy su séng tao, nang
cao chat lugng hang hoa, san pham ddng thoi glup
ngudi tiéu ding d& dang nhan biét cac san pham
ma ho dang tim kiém.

Nhan hiéu c6 gia tri séng con ddi véi nhidu
doanh nghi¢p. Do vay, cung voi cac quy dinh la
céc bién phap, cac ché tai “da manh” hay véi quy
trinh t6 tung nhanh chéng, hiéu qua sé glup cac
doanh nghiép bi vi pham bao vé tét cic quyén, va
loi ich hop phép ctia minh.

Vi viée bao hd ca ddi véi cac nhin hiéu, nhan
hi¢u khong dang ky cung vdi cac quy dinh hop ly
trong viéc bao hd nhdn hiéu, nhidn hi¢u cia MY,
cac doanh nghiép, nhiing ngudi sé hitu chung s&
“an tam” trong viéc phong ngtra va xir ly vi pham
trong s& hitu tri tué. Déng thoi, tao ra cac chudn
muc hanh xtr trong viéc ton trong “nhiing gi khong
phai 1a cia minh, khong phai do minh sang tao” thi
khong str dung.

Céc quy dinh vé bao ho so hitu tri tué cua Viét

Nam con mdi, ngoai ra, kinh nghi¢m thuc tién vé
viéc ngan ngua, bao v€, xtt 1y vi pham trong s&
hiru tri tué néi chung, va dbi v6i nhan hiéu noi
riéng cua cac doanh nghiép, dic biét 1a ddi véi co
quan c6 thim quyén, con nhidu han ché. Viéc hoc
hoi cac quy dinh va cac kinh nghiém trén thyc té
cua thé gidi, dac biét 1a cua cac nudce chu trong dén
bao ho s& hiru tri tué nhim dam bao sang tao nhu
M5 14 can thiét, nham hoan thién khuén khd phap
1y cia nudc nha, dap tng hoi nhap qudc té, dic
biét 1a v6i cac cam két nhu TPP./.
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Lawsuit,

Unregistered trademarks also need legal
protection: An approach from the U.S. law

Tran Duc Tuan

Abstract—Trademarks is the fruit of creativity,
utmost important property of enterprises. The
protection of trademarks with legal provisions not
only secures their rights and legitimate interests, but
makes it easier for consumers to find desired goods.
Although there are a number of legal documents that
protect intellectual properties in general and
trademarks in particular, there still exist many
limitations and drawbacks, especially in terms of

legal procedures, solving experience and remedies,
compensations that are not sufficient for deterrence.
By comparing with the U.S. law, the paper aims to
provide an objective analysis on drawbacks of
Vietnam’s intellectual property (IP) protection law,
thereby offering suggestions to improve the current
legal framework of IP protection in general and
trademark protection in particular.

Keywords—Trademarks, brands, protection, intellectual properties, punitive damages,
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