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ABSTRACT

Among many precedents involving the land issue, the precedent No. 04/2016/AL regulates the
dispute on the contract for transferring land-use rights. Passed by The Council of Judges of The
Supreme People's Court on April 6, 2016, house ownership and land-use rights are marital prop-
erties, but only the husband or the wife signs the contract on selling the house and transferring
the land-use rights to another, and the transferor received the full payment from the transferee as
agreed. The husband or the wife did not sign the contract. If there is sufficient evidence supporting
that: () this person knows the transfer and jointly uses the money paid from transferring the land-
use rights; and (ii) this person knows that the transferee received, managed and used this house and
land publicly without having any objections. In this case, it is necessary to determine that person
agreed upon with the transfer of land-use rights. Despite its significance and role in the dynamics
of the Vietnamese law, little research has been conducted into the extent to which the precedent
has a considerable impact on the application of local courts. Furthermore, the understanding and
analysis of precedents have not been fully explored. The article aims to analyze the controversial
points that focus on an unwritten consent in the aforementioned transaction. This paper examines
the legal and practical values of precedent — as a guideline — in three striking aspects: (i) applying
precedent to settle cases containing similar issues; (ii) filling a gap in a transaction with the third
party of the marital property but only the spouse signed the contract; and (iii) extending the scope
of the jointly marital ownership to include the range of common property of households' members.
The exploration of this precedent, thus, contributes to the understanding of the contemporary so-
cialist law and the comprehensively legal framework for the precedent system in Vietnam.
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INTRODUCTION

A precedent is defined as the arguments and rulings
in a legally effective judgment or decision (hereinafter
referred to as “judgment”) of the courts that are se-
lected by the Council of Justices of the Supreme Peo-
ple’s Court and published by the Chief Justice of the
Supreme People’s Court in order for other courts to
study and apply them when deciding later cases [,
art. 1]. The creation and adoption of Vietnamese
precedents contribute to the dynamics of the con-
temporary socialist law [, p. 5]. This precedent is
passed by The Council of Judges of The Supreme Peo-
ple’s Court on April 6, 2016 and announced in accor-
dance with the Decision No. 220/QD-CA dated April
6, 2016 of the Chief Justice of the Supreme People’ s
Court. The essential content of the precedent is sum-
marized as follows.

The house ownership and land-use rights are the mar-
ital properties, but only husband or wife (The seller or
the transferor) sign the contract on selling the house
and transferring the land-use rights to another (The

buyer or the transferee), and the transferor received
the full payment from the transferee as agreed. The
husband or wife who did not sign the contract; how-
ever, there is sufficient evidence to determine: (i) this
person knows the transfer and jointly uses the money
paid from transferring the land-use rights; and (ii)
this person knows about the fact that the transferee
received, managed and used of this house and land
publicly without having any objections. In this case,
it is necessary to judge that person agreed upon with
the transfer of land-use rights.

The article aims to analyze the controversial points
focusing on an unwritten consent in the aforemen-
tioned transaction. This paper examines the legal and
practical values of precedent in three striking aspects:
(i) applying precedent to settle cases containing sim-
ilar issues; (ii) filling a gap in an issue of marital
property in the transaction with the third party but
only the spouse signed the contract; and (iii) extend-
ing the scope of the jointly marital ownership in the
precedent to include the range of common property
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of households’ members. This study makes a valuable
contribution to the existing scholarship.

LITERATURE REVIEW

Among the published precedents, the precedent No.
04/2016/AL on the case of ‘dispute on the contract of
transferring land-use rights” contains significant le-
gal value and practical application. In practice, when
applying legal provisions on disposition of common
property of the husband and wife, some difficulties
may arise if a spouse established a transaction with-
out the consent of the remainder. The precedent No.
04/2016/AL is a typical example in this case.
Regarding the precedent No. 04/2016/AL, there do
not have many articles that analyze and comment
on its content and legal value. Recently, Do Van
Dai and Ngo Thi Anh Van published an article en-
titled “Regarding the consent of the subject in civil
transactions” in the Vietnamese Journal of Legal Sci-
ences, No. 01(113)/2018. By using qualitative analy-
sis, these authors researched and commented on the
impact of the precedent in determining the consent of
joint owners to the validity of a civil transaction. The
aforementioned article addressed in part the issue of
the precedent’s impacts on the transaction formality.
However, the legal and practical values that go beyond
the application of the precedent have not been fully
explored. It is therefore necessary to conduct an in-
depth analysis of precedent.

RESEARCH OBJECTIVES AND
METHODOLOGY

The article aims to examine the will of a spouse who
did not sign the contract stipulated between the trans-
feror and the transferee. It also evaluates about the
legal and practical values of precedents in three re-
markable aspects, which will pave the way for ana-
lyzing systematically and comprehensively about the
Vietnamese precedents.

Qualitative analysis is mainly used in the research,
which explores the legal and practical values of the
In addition, the re-

search adopts case-based data collection, the synthesis

precedent in striking points.

method and first-hand analysis.

RESULTS AND DISCUSSION

Fact and the Supreme Court’s Opinions: A
General Evaluation

The case can be briefly described as follows.

In 1996, Mrs. Ty and her husband-Mr. Tien (the
buyer and the transferee simultaneously) bought two
4-storey houses on the residential land adjacent to
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X.L. Street of the couple Mr. Ngu and Mrs. Phan (the
seller and the transferor simultaneously) at X.L. Ward,
T.H District, Hanoi. Both parties signed the contract
to transfer the houses and the land-use rights. Since
Mrs. Ty and her husband did not have permanent res-
idence in Hanoi, the local authorities did not grant a
certificate of land-use rights and house ownership to
them. Mrs. Ty and her husband paid full money (110
“cay vang”: the unit of gold in Vietnam), received the
house and land-use rights. Then the dispute over the
contract for transferring the land-use rights and house
ownership arose between two parties. At that time,
the contract was owned by Mr. Ngu and Mrs. Phan.
On October 29, 2007, Mrs. Ty and Mr. Tien sued for
the house ownership and land-use rights through the
aforementioned contract. At the same time, the entire
previous house ownership and land-use rights had to
return. Ms. Ty and Mr. Tien asked Mr. Ngu and
Mrs. Phan to remove the illegal construction on the
mentioned land.

On May 08, 2008, Mr. Ngu and Mrs. Phan appealed to
the Court of Appeal for a request to rescind the con-
tract signed with Mrs. Ty and Mr. Tien. The given
reason was that the signing of the contract and the
payment thereof were carried out by Mr. Ngu only,
while his wife (Mrs. Phan) was unknown. After the
appeal trial, Mrs. Phan argued that the house owner-
ship and land-use rights at No. 39 X.L. Street was the
marital properties. However, Mr. Ngu intentionally
sold these properties to Mrs. Ty and Mr. Tien with-
out the consent of Mrs. Phan. Mrs. Phan thus de-
nied the contract’s legality and made a request from
the Supreme Court for an invalid contract.

Whether the transfer of the land doing by Mr. Ngu
with Mrs. Ty and Mr. Tien, was approved by Mrs.
Phan or not? Regarding this case, the viewpoint of
the Supreme Court was expressed as follows.

The testimonies from the children of Mr. Ngu showed
that after selling the houses and transferring the land-
use rights for Mrs. Ty, Mr. Ngu and Mrs. Phan dis-
tributed publicly the gold benefited from the trans-
action for them. After transferring and delivering
houses and transferring the land-use rights to Mrs.
Ty, Mr. Ngu wrote a “letter of undertaking” with its
content that he borrowed the part of the transferred
land to stay, and in fact, Mr. Ngu and Mrs. Phan used
this land. Therefore, the Supreme Court found that
there was a legal basis for determining that Mrs. Phan
knew about transferring the land-use rights between
Mr. Ngu and Mrs. Ty, then Mrs. Phan agreed and
conducted the transaction jointly. For these reasons,
Mrs. Phan’s appeal was rejected.
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At the time of the stated case, the Vietnamese Civil
Code 1995 and Law on Marriage and Family 1986
were applied. The crux of the matter lies in Article 176
Clause 2 of the former document and Article 15 of the
latter. Specifically, Law on Marriage and Family 1986
stipulates that the transaction relating to the marital
property, provided that its value is significant, must
be agreed upon by both the husband and wife. From
the aspect of the transferee in this case, on the other
hand, the house ownership of the transferee is estab-
lished because of the agreed transfer of ownership be-
tween the transferor and the transferee through the
contract.

In assessing the judgment of the Supreme Court in
this precedent, some key points are raised from the
perspective of the author.

The court invoked two provisions in this precedent,
namely Article 176 of the 1995 Vietnamese Civil Code
and Article 15 of the 1986 Law on Marriage and Fam-
ily, but the correlations between the facts in the prece-
dent and these two provisions are not explicitly an-
alyzed in the courts judgment. The author assumes
that this gap should be filled by providing an expla-
nation of the relevant facts and invoked provisions.
Put more clearly, Article 176 of the 1995 Vietnamese
Civil Code stated that the ownership right shall be
established in the case of transferring the ownership
right as agreed between the parties or according to the
decision of the competent authority. This provision
proves the content part of the precedent: Mr. Ngu
signed the contract of elling the houses and transfer-
ring the land-use rights to Mrs. Ty and Mr. Tien (The
buyer and the transferee), thus the ownership right
is established to the latter party. Meanwhile, Article
15 of the 1986 Law on Marriage and Family stipulates
that the transaction relating to the marital property,
provided that its value is significant, must be agreed
upon by both the husband and wife. The content of
this provision is directly related to the conflict be-
tween Mr. Ngu and Mrs. Phan.

The Debatable Points Focus on an Unwrit-
ten Consent

The focal point of this precedent emphasizes the con-
sent of a spouse who did not sign the contract estab-
lished between the transferor and the transferee. Re-
garding this issue, two essential requirements must be
met:

Firstly, this person must know the transaction con-
ducted by his or her spouse. Apparently, this origi-
nates from two points. The first thing is that the com-
mon ownership by husband and wife is common own-
ership by integration [3, art. 233(1)], thus, joint own-
ers shall have equal rights to possess, use, and dispose

of such property [, art. 233(2)]. The Civil Code re-
spects the agreement or authorization between hus-
band and wife in relation to the possession, use and
disposal of the marital property [3, art. 233(3)].

The judgment of the Supreme Court has no expres-
sion of what form of agreement between Mrs. Phan
and her husband to dispose of their valued property.
In this regard, the court applied Article 15 of the
1986 Vietnamese Law on Marriage and Family. More
specifically, the sale [...] and other transactions relat-
ing to property that is of great value must be agreed
upon by the husband and wife [, art. 15]. Since
the agreement in writing was not required in the 1986
Vietnamese Law on Marriage and Family, the agree-
ment in verbal or behaviour form can be accepted.
Neither verbal agreement nor objections were raised
by Mrs. Phan in the case. On the one hand, while stip-
ulating the mutual agreement is the requisite of estab-
lishing the transactions relating to marital property,
the lack of regulations on the form of the agreement
and the valuation of the kinds of marital property con-
sidered as considerably valued one, are the gaps in the
1986 Law on Marriage and Family, on the other hand.
Currently, the 2014 Law on Marriage and Family con-
tributes to fill the foregoing gaps by stating that the
disposition of the following common property shall
be agreed in writing by husband and wife : (a) Real
estate; (b) Movable assets which are required by law to
be registered for ownership; (c) Assets which are the
major income-generating source for the family [, art.
35(2)].

Secondly, this person did not object to any transac-
tions that took place. Assuming that Mrs. Phan knew
the mentioned transaction, but she did not initially
consent to her husband to sign the contract. Regard-
less of this, her husband still signed the contract with
Mrs. Ty and Mr. Tien. Mrs. Phan did not express any
objections to her husband’s act, meaning the implicit
silence. For the Supreme Court, Mrs. Phan’s silence
is recognized in this precedent as implicit consent.
Evaluating the Legal and Practical Values of Prece-
dent: Remarkable Points

A Model for Application of Cases Contain-
ing Similar Issues

It is known that the Vietnamese Precedent No.
04/2016/AL on dispute over the contract for transfer-
ring land-use rights is the model for applying the prin-
ciples of this precedent and Civil law in civil cases that
contain similar factors.

In the precedent, it is important to determine that the
common ownership by husband and wife when con-
ducting the transaction must be agreed upon by both.
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More importantly, if there is no written agreement be-
tween the husband and wife, this precedent will solve
the important knot in terms of the validity of the con-
tract on transferring the land-use rights exercised by
the spouse. In this case, the spouse knew the occurred
transaction, but raised no objections. The fact is that
the precedent No. 04/2016/AL serves as a guideline
for many local courts to apply it. Currently, about 13
cases applied this precedent®, although the confusion
and difficulties in determining the similar elements
are unavoidable. This section analyzes how similar el-
ements are used based on the spirit of the foregoing
precedent.

(a) The judgment No.198/2017/DS-PT dated August
22, 20177: An original application of the precedent
No. 04/2016/AL. In this case, one spouse at first knew
that a transaction related to the transfer of land-use
rights taken place, but this person did not object.
This judgment relates to the case with its name “dis-
pute with the contract on exchange of land-use rights”
(“Tranh chép hgp dong chuyén d6i quyén st dung
dat”), which was passed by the High People Court in
Ho Chi Minh City. It involves a series of land-use
rights transactions. However, the factors relate to the
invocation of the Precedent No. 04/2016/AL, which
was analyzed in this section.

The fact of this case could be briefly described as fol-
lows. X (husband) and T (wife) had the joint owner-
ships of the land-use rights. X unilaterally wrote “Un-
dertakings to transfer land” (“Gidy giao dat”) to P. T
and their child did know this transaction at that time.
T sued the court for declaring the “Paper on land al-
location” invalid.

The Judicial Council of the High Court assesses that
the legal nature and circumstances in this case are
similar to those of the Precedent No. 04/2016/AL.
Mrs. T and her children did not sign the “Undertak-
ings to transfer land”. However, they knew that Mr.
X transferred the land-use rights and did not protest
against that transaction. They also received the pay-
ment from transferring of the land-use rights. From
these arguments and application on the precedent No.
04/2016/AL, it is reasonable to conclude T and her
children knew and agreed with X to transfer the land-
use rights to P. Therefore, the court did not accept the
whole petition of T against X on request to rescind the
contract between X and P.

(b) The judgment No. 135/2016/DS-PT dated July
08, 2016% An extension of the precedent No.
04/2016/AL. Notably, the relevant parties were the
members of a household, they initially did not know
the happening of transaction, but they were known
and announced after completing that transaction.
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This judgment relates to the dispute over the land-use
rights; the rights to ask for housing; house purchase
contract and request to rescind the certificate on land-
use rights, which was passed by the People Court of
Hau Giang Province. Within the scope of this section,
only the parts of the dispute concerning the Precedent
No. 04/2016/AL are analyzed.

The fact refers to the application of the precedent No.
04/2016/AL that could be briefly described as follows.
Mrs. Phén (the wife) and Mr. Thuén (the husband)
were the co-owners of the land-use rights (including
the rights on the disputed land, an area of 11.380m? of
the garden and field land) and the ownership rights on
a house located in land No. 55, Thi Tu hamlet, Rach
Goi town, Chau Thanh A district, Hau Giang province
(hereafter the house No. 55). They had eight children,
namely Thuén, Thuy, Thanh, Thao, Thim, Thudng,
Thty and Thuy. After Mr. Thuén died, Mrs. Phin
acted as the owner of the mentioned properties for-
mally (“Sau khi 6ng Thuén chét, cac tai san da dugc
dé cap do ba Phén diing tén”). On June 1, 2005, Mrs.
Phén and her children agreed that the aforementioned
properties would be divided equally into nine parts,
one part owned by Mrs. Phén and eight parts owned
by eight children, each person owned partially. On
June 10, 2007, Mrs. Phén and her six children (Thuin
and Thi&m were absent) who were present at the family
gathering signed in a document to give their consent
to sell the house No. 55 to Thuy at hand. On July 23,
2007, Mrs. Phan established the contract to give the
land-use rights in the residential land at the house No.
55 (“phan dat thd cu tai s6 nha 55”) to Thuy as a gift,
and then Thity was granted a certificate No. H00087
of land-use rights.

At the appellate court, Thuin and Thim testified that
they did not know about the house-related transaction
as mentioned. They were then announced by another
members of their family after completing transaction,
but they showed no objections. Moreover, while Thuy
used the house and repaired it publicly, Thuédn and
Thdm had no objections. Based on their testimony,
it was reasonable to determine that Thuén and Thim
knew the transaction between Mrs. Phin and Thuy.
By applying the precedent No. 04/2016/AL, the court
recognized the legality of purchasing and using the
house that were conducted by Thay.

The viewpoints of Court of Appeal were shown in the
judgment No. 135/2016/DS-PT dated July 08, 2016 as
follows: (i) the land-use rights and house-ownership
were the common properties of Mrs. Phén and her
eight children; (ii) Mrs. Phén and her six children
among eight children agreed to transfer the aforemen-
tioned rights to Thiy; and (iii) Thiy used the land and
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house stably, built, repaired and renewed the house.
Thus, it should be stable for Thiy to continue using.
Thuén and Thdm knew the transaction between Mrs.
Phén and Thuy after its completion, but they did not
object. Thufn and Thim did not receive the corre-
sponding amount of money that benefited from the
sale of house No. 55. Hence, it was reasonable to re-
quire Thuy to pay the part of the value benefited from
selling the house and the land-use rights to Thudn and
Thdm. According to the agreement of the litigants,
the house and land-use rights in 2007 were priced at
1,300,000,000 VND. These properties belonged to the
ownership of nine people, each person was owned
144,444,444 VND. In this case, Thily was responsi-
ble for paying Thudn and Th&m, 144,444,444 VND for
each.

As can be seen, the precedent No. 04/2016/AL was ap-
plied to include the common property of households’
members, or property of family members living to-
gether. In the 2015 Civil Code, its Article 212(1) de-
fines that “Property of family members living together
includes property that they contributed or made to-
gether and other properties whose ownership rights
are established in accordance with this Code and rel-
212(1)]. Mrs. Phén in the
above case acted as the representative authorized of

evant laws” [°, art.

the common property of a household, which con-
formed to Article 101(1) of the 2015 Civil Code [°,
art. 101(1)]. Initially, there was an agreement be-
tween seven family members of household involving
the division of the common property into nine parts
equally. This was applied from Article 212(2) of the
2015 Civil Code, which states that the disposition of
an immovable property, e.g. land or house, the agree-
ment between all family members being adults with
full legal capacity is required, unless otherwise pre-
scribed by law [2, art. 212(2)].

The sale of the house No. 55 to Thuy lacked of the
agreement of two among nine family members, the
regulations on ownership in common (“s& hiiu chung
theo phan®) were applied [°, art. 212(2)]. Article
217(1) of the 2015 Civil Code stipulates that: “Each
owner in common has the right to exploit, and to
enjoy the yield and income derived from, the mul-
tiple ownership property in proportion to its share
of the ownership rights, unless otherwise agreed or
otherwise provided by law” [°, art. 217(1)]. In this
regard, Thuin and Th&m each had the right to en-
joy 144,444,444 VND that was in proportion to its
share of the ownership rights benefited from selling
the house and the land-use rights.

The precedent No. 04/2016/AL supports the stand-
point involving the “silent party” in the transaction

that is the similarity of precedent and the judgment
No. 135/2016/DS-PT. In the precedent, the “silent
party” refers to the person who did not sign the con-
tract but knew the transaction. Meanwhile, the “silent
party” in the judgment No. 135/2016/DS-PT implies
that the person did not know about and take part in
as a party in the mentioned transaction. However, the
“silent party” knew the transaction after its comple-
tion and they showed no objections. Another simi-
larity between precedent No. 04/2016/AL and judg-
ment No. 135/2016/DS-PT is that the agreement be-
tween husband and wife in the former and the agree-
ment of all family members in the latter were not re-
quired to be shown in the written documents. More
specifically, it was the party’s will of “know” about the
existence of transaction (which happened previously,
concurrently with, or after the transaction), albeit a
lack of written forms and without objection by this
party that shows the party’s implicit consent. Gen-
erally, the precedent No. 04/2016/AL clarifies that
the consent can be given at any time and not nec-
essarily manifested in the same document recorded
the agreement with the purchaser or transferee [,
p. 74]. Regarding the act of receiving money;, it was
conducted by the “silent party” in the precedent No.
04/2016/AL, but it was not happen in the judgment
No. 135/2016/DS-PT. However, the acts of receiving
money in both cases are a consequence of disposition
of their co-owned property.

Marital Property in the transaction with The
Third Party but only The Spouse Signed The
Contract: Filling A Gap

Before the publication of precedent No. 04/2016/AL,
there were many cases in practice involving the mar-
ital property in the transaction with the third party.
In the transactions relating to the common property
whose value is significant, the agreement between the
husband and the wife was required. This was based
on applying the Law on Marriage and Family version
2000 and version 2014 '°. In this regard, Article 28(3)
of the 2000 Law on Marriage and Family provides that
the acts of establishing, making and terminating civil
transactions relating to the common property whose
value is significant or the sole source of the family, the
use of common property to invest in business must be
discussed and agreed by both husband and wife [!!,
art. 28(3)]. Furthermore, the establishment, making
and termination of transactions related to the home
being the sole domicile of husband and wife shall be
agreed by both of them, which was found in Article
31 of the 2014 Law on Marriage and Family [°, art.
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31]. Moreover, Article 35(2)(a) of this law stipulates
that the agreement in writing between husband and
wife was required [°, art. 35(2)(a)]. In this case, if the
precedent No. 04/2016/AL was not promulgated, the
contract of transferring land-use rights between Mr.
Ngu and Mrs. Ty would be invalid due to the lack of
agreement in writing by Mrs. Phan. In other words,
the precedent No. 04/2016/AL deviates from the writ-
ten consent requirement under the 2014 Law on Mar-
riage and Family, which give another insight into the
spouse’s transaction with the third party.

In many cases, one of the spouses sue the court to
claim the invalid contract of transferring land-use
rights. This stems from the fact that the claimant did
not sign the contract involving the transaction con-
ducted by his/her wife/husband with the third party.
The precedent No. 04/2016/AL helps to “loosen a
knot” that existed in practice. The insistence on the
requirement of the signatures of husband and wife in
the aforemention contract seems to be rigid, together
with the failure to keep up the practical facts'?. The
precedent shows its flexibility in resolving the contract
involving the common property of the husband and
wife with the third party, but only husband or wife
signed. The evidence to prove those who did not sign
the contract but know this transaction is required.

From the Jointly Marital Ownership to the
Common Property of Households’ Mem-
bers: A Striking Extension

One salient point of the Precedent No. 04/2016/AL
is its contribution to the extension of the scope ap-
plied in practice. The original legal nature of the
precedent is the dispute that involves the contract for
transferring land-use rights. In this dispute, the land-
use rights are the common properties of husband and
wife. Beyond the Supreme Court’s judgment, how-
ever, the practice has shown in some cases that the
common property of household’s members could in-
voke the principle of the Precedent No. 04/2016/AL.

(a) A group of cases applying the precedent No.
04/2016/AL

According to unofficial statistics in 2018, at least 13
cases in local courts® have applied the precedent No.
04/2016/AL. Some examples of these cases, including
the judgment No. 29/2017/DS-PT dated December
20, 2017 of the People’s court of Quang Binh Province
related to request to declare the transfer of land-
use rights invalid; the judgment No. 198/2017/DS-
PT dated August 22, 2018 of the High-level Peo-
ple’s Court in Ho Chi Minh City; the judgment No.
40/2017/DS-PT dated September 19, 2017 of the Peo-
ple’s court of Vinh Phuc Province; the judgment No.
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122/2017/DS-PT dated July 04, 2017 of the People’s
court of Hau Giang Province concerning to dispute
with contract on transfer of land-use rights the judg-
ment No. 03/2018/HNGD-PT dated January 26, 2018
of the People’s Court of Binh Phuoc Province related
to the dispute with dividing the common property.
(b) An indirect application of the precedent No.
04/2016/AL to judgment 144/2018/DS-PT: Answer-
ing the question of ownership of the common prop-
erty of households’ members.

The judgment No. 144/2018/DS-PT dated April 02,
2018 on the dispute relating to the contract for the
transfer of land-use rights and the request for revo-
cation of the certificate of land-use rights. This judg-
ment was passed by Tien Giang Province People’s
Court. This case could be summarized as follows.
The land X, with its land-use rights are the common
property of H’s household members, including 4 peo-
ple: B, H, T.P and C.P. In 2002, B unilaterally sold this
land to T without the consent of H, T.P and C.P. At the
time of signing the contract on transferring the land-
use rights between B and T, three people (H, T.P, and
C.P) did not know this transaction. Thus, H requested
the court to claim this contract was invalid and revoke
the certificate on land-use rights issued by the local
government to T. Regarding this case, the court ruled
that the nature of this case was the contract on trans-
ferring the land-use rights between B and T. After the
transfer of land-use rights, T paid full money for B.
Hence, T had the right to use that land. Meanwhile,
H, C.P, and T.P lived together with B on the remain-
ing land which was adjacent to the land transferred to
Mr. T.

According to the Precedent No. 04/2016/AL, the
Court argued: B received the full amount of money
as agreed with T. Simultaneously, T received, man-
aged and used that land publicly. In the transaction
between B and T, although H did not sign the con-
tract, H obviously knew that B transferred the forego-
ing land to T. Furthermore, H did not show any ob-
jections. It thus was reasonable to determine that H
agreed with the transfer made by B. The court argued
that the land had been allocated to four people of the
household, and B represented for household mem-
bers in the certificate on land-use rights. B voluntarily
transferred the land-use rights to T, thus it did not af-
fect the interests of other household members. More-
over, all members of a household agree to authorize to
enter into and transfer the land-use rights that were
their common property [°, art. 138(2)]. For these
reasons, the People’s Court of Tien Giang Province re-
jected the petition of H.
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It can be seen that the judgment No. 144/2018/DS-
PT is a typical example of applying the precedent
No. 04/2016/AL in solving a dispute over common
property of household members. In other words, the
precedent No. 04/2016/AL extends its scope from the
original case of jointly marital ownership to the mul-
tiple ownership property.

CONCLUSION

This article provides an insight into the precedent No.
04/2016/AL which involves dispute on the contract
of transferring land use right. The legal issue of the
precedent is that the house ownership and the land-
use rights are the marital properties. However, only
husband or wife sign the contract on selling the house
and transferring the land-use rights to another. The
transferor received the full payment from the trans-
feree. Although the husband or wife did not sign the
contract, if there is sufficient evidence to determine:
(i) this person knows the transfer and jointly uses the
money paid from transferring the land-use rights; and
(ii) this person knows about the fact that the trans-
feree received, managed and used of this house and
land publicly without having any objections, it can be
concluded this person agreed upon with the transfer
of land-use rights.

The correlation between the facts in the precedent and
relevant provisions has not explicitly analyzed in the
Supreme Court’s judgment. This gap should be filled
by providing an explanation of the facts and invoked
provisions. The article examines the legal and prac-
tical values of precedent — as a guideline - in three
striking aspects: (i) applying precedent to settle cases
containing similar issues; (ii) filling a gap in an is-
sue of marital property in the transaction with the
third party but only the spouse signed the contract;
and (iii) extending the scope of the jointly marital
ownership in the precedent to include the range of
common property of households’ members. Analyz-
ing this precedent contributes to understanding the
dynamics of the contemporary socialist law and the
comprehensive legal framework for the precedent sys-

tem in Vietnam.
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Tranh chdp hop déng chuyén nhuong quyén st dung dat: Phan
tich tiran 1é s6 04/2016/AL

Truong Thi Anh Nguyét”

TOM TAT

Trong s6 cac an I lién quan dén dét dai, an 1& s6 04/2016/AL (dugc Hoi déng Tham phéan Toa an
nhan dan t6i cao théng qua ngay 06 thang 4 nam 2016) quy dinh vé tranh chdp hop déng chuyén
nhugong quyén st dung dat. An & nay dé cap dén van dé phép ly, dé la: Truong hop nha dat la tai
san chung clia vg chéng ma chi cd moét ngusi ding tén ky hop déng chuyén nhuong nha dat dé
cho ngudi khéc, ngudi con lai khong ky tén trong hop déng; néu cé dd can cl xac dinh bén chuyén
nhuong da nhan da sé tién theo thoa thuan, nguai khong ky tén trong hgp déng biét va cling st
dung tién chuyén nhugng nha dat; bén nhan chuyén nhuong nha dat da nhan va quéan ly, st dung
nha dat dé cong khai; nguai khong ky tén trong hop dong biét ma khong co y kién phan déi gi thi
phai xac dinh la ngudi dé dong y véi viec chuyén nhugng nha dat. Mac du tdm quan trong va vai
trd clia &n 1& nay trong su phét trién ctia phap luat Viét Nam, rét it nghién clu dugc tién hanh trong
pham vima & dé an 1€ co su dnh hudng dang ké dén viéc van dung én 1é & cac toa én dia phuong.
Ngoai ra, su hiéu va phan tich vé an |é van chua dugc khdm pha day dd. Bai bdo nhdm muc dich
phan tich cac diém gay tranh cai tap trung vao y chi cia ngudi véng mat trong giao dich ndi trén.
Bai bdo nay xem xét cac gia tri phap ly va thuc tién clia an & - nhu la mot kim chi nam - trén ba khia
canh néi bat: (i) 4p dung an lé dé giai quyét cac vu an chira cac van dé tuong ty; (i) 18p khodng
tréng trong véan dé tai san hén nhan trong giao dich véi bén thit ba ma chi cé vo hodc chéng ky
hop déng; va (iii) md rong pham vi sé hiru chung trong hén nhén trong én lé dé bao goém ca pham
vi tai san chung clia cac thanh vién trong ho gia dinh. Phan tich an |é nay déng gép vao viéc tim
hiéu vé su phat trién clia phap luat xa hoi chi nghia ducng dai va khung phép ly toan dién cho hé
théng an lé & Viét Nam.

Tu khoa: An & Vit Nam, an lé s6 04/2016/AL, hop déng chuyén nhuang quyén sit dung dat, tai
s&n chung clia vg chéng
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