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ABSTRACT

In international trade where the buyer and the seller do not have information about each other,
letter of credit is used to assure the other parties' fears in the sale contract. For instance, the sellers
are afraid of not being paid after sending the goods bought by the purchasers, meanwhile, the
buyers have no reasonable grounds to believe the sellers will send the conforming goods under
the requirements of the sale contracts. The letter of credit is a settlement between parties to reduce
the risks and inserts security into the international sale of goods. However, there are fraudsters who
tries to defraud the process of the letter of credit and fraud rule is expected to prevent this issue.
There are countries tried to develop specific regulations for the letter of credit and fraud rule, one
of those countries is the People's Republic of China (PR.C). The practices of letter of credit in China
had been an aiming point of critiques through years by letter of credit experts. In such wise, the
Supreme People's Court of PR.C has issued the Rules of the Supreme People's Court Concerning
Several Issues in Hearing Letter of Credit Case ("the 2005 Rules") in an effort to partly solve the
problems.

This paper will give a brief introduction about the letter of credit's operation, the law regulating the
letter of credit in international trade as well as illustrate the specify law for the fraud rule in letter
of credit law in PR.C by emphasizing the history and summarizing the structure of the fraud rule.
Thenceforward, the author will evaluate the case study in Vietnam to show the situation of Vietnam
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INTRODUCTION

The documentary credit is now adopted universally
in the global trade. The rationale of the letter of credit
is to assure with the seller that they will get the pay-
ment in the sales contract for presenting the comply-
ing documents belonging to the requirements of the
letter of credit. The main rationale for the reputa-
tion of the letter of credit is its special process. The
payment will be continued regardless any problems
happened in the underlying contract. This function
is based on the most important rule, the independent
principle. Nonetheless, the independent principle has
one exception which is the fraud rule. Fraud rule al-
lows the banks to cease their payments belonging the
letter of credit if fraud is involved in the transactions
even though the documents tendered by the presenter
on the face complies with the obligations of the letter
of credit. Fraud rule has created several debates over
the years in the international trading world and create
“the most controversial and confused area”!. People’s
Republic of China ( herein “P.R.C”) can be seen as one
of the largest customers in using letter of credit [2, p.
1068]. In P.R.C, the widespread in using the letter of

credit is not only affect the domestic business but also
their foreign partners. The operations of procedures
relating to the fraud in the letter of credit has been
criticized for years and most of the critiques is origi-
nated from the actions of the applicants in China us-
ing the Chinese rules to quit the reimbursement obli-
gation under the letter of credit?. It was not until late
2005 that the regulations for letter of credit are issued
in PR.C.

This article will invest in seeking and explaining the
nature of letter of credit as well as classify its sources
and regulations that govern the letter of credit. In the
latter part, the author will explain the regulation of let-
ter of credit and the fraud rule in PR.C, and last part,
the author will consider the situation in Vietnam by
giving the opinion about Case Law.

THE MECHANICS OF THE LETTER OF
CREDIT

The mechanism

The letter of credit is defined as a financial instru-
ment which is autonomous with the sales agreement
between the purchaser and the trader, yet it provides

Cite this article : Linh B L T. The fraud rule under letter of credit law in the people’s republic of China
and implications for Vietnam. Sci. Tech. Dev. J. - Eco. Law Manag.; 5(1):1348-1358.
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seller a promise to pay only if the seller can present
complied documents, which show they had fulfill all
the demands of the letter of credit®. In a classic let-
ter of credit, the bank of the buyer will be required to
release aletter of credit in favor of the trader. The pur-
chaser will intruct the bank to draft a letter of credit
with exact every single document that the buyer needs
to obtain goods. The sole concern of the banks is
whether the documents presented by the seller follow
the requirements of the letter of credit. Once the seller
hands out the documents, the issuer will inspect the
documents whether they on the face conform the pro-
visions of the letter of credit. If the documents meet
the provisions, the issuer is obligated to pay the pur-
chased price amount stated in the letter of credit [, p.
178]. Likewise, the seller is guaranteed that they will
be paid by an independent party [*, p. 884].

A simple letter of credit will involve at least three par-
ties which is (1) the applicant (the buyer), (2) the is-
suing bank (the buyer’s bank) and (3) the beneficiary
(the seller). Three parties form three contracts which
are:

1. A sale contract between the purchaser and the
trader;

2. An application agreement where applicant de-
mands issuer to issue a letter of credit; and

3. An agreement between the bank and the
beneficiary- the letter of credit.®

The Uniform Customs & Practice for Docu-
mentary Credits

The most important international rules affecting
practices of the letter of credit and generally accepted
among bankers and dealers is the Uniform Customs &
Practice for Documentary Credits (“UCP”). The UCP
is a precise declaration which is issued by the Interna-
tional Chamber of Commerce (“ICC”). In 1933, the
first draft of UCP was completed® and has been re-
vised by the ICC after years. UCP 600 is the latest
version”."

International parties have to draft a term within their
financial contract to invoke UCP to govern their letter
of credit. There are different opinions regarding to the

*Article 2 of The UCP 600 provides: Credit means any arrange-
ment, however named or described, that is irrevocable and thereby
constitutes a definite undertaking of the issuing bank to honor a com-
plying presentation

YUCP means Uniform Customs and Practice for Documentary
Credits - UCP 600. The ICC described Uniform Customs and Prac-
tice for Documentary Credits (UCP) are considered as the most out-
standing private regulations that ICC has ever developed for trade.
See more at http://store.iccwbo.org/icc-uniform-customs-and-pract
ice-for-documentary-credits
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legal status of UCP. Most of the scholars agree with the
main view which UCP is not a statute which has the
law enforcement, UCP is only a set of international
practices which is recognized by most of the countries
in the world. For instance, in the Marine Midland
Grace Trust Co. v. Banco del Pais, the court stated
that “American law suggests that the UCP should not
be construed in the same strict manner as a statute
but as a contractual document prepared by business-
men”8. Or in the United Kingdom, as Lord Justice
Megaw, Lord Justice Shaw and Lord Justice Waller
stated “it has recently been observed that the Code
does not have the force of law?°.

The general rules of the letter of credit

The foundation of the letter of credit law is the inde-
pendent principle which make three contractual ar-
rangements described above are independent from
each other '°. The independent principle is embraced
in Article 4 of the UCP 6007. Article 4 acknowledges
the letter of credit is self-reliant from the sales con-
tract between purchaser and trader even though it is
established base on the selling agreement.®

Under the independent principle, the main concern
of the bank is limited to payment obligation for the
presenter, once the documents tendered conform the
specifications of the letter of credit then the bank must
pay [, pp. 392-393]. The issuing bank must honor
the documents even though there are problems or
conflicts happened within the sales contract between
the purchaser and the trader ['2, p. 957]. Issuing
bank can only refuse to grant money once the doc-
uments submitted do not fit the requirements of the
letter of credit. Otherwise, the issuer must pay even if
there are breach of warranty, applicant goes bankrupt
or even the underlying contract is cancelled ['*, pp.
186-188]. Alongside with the independent principle,
principle of strict compliance also operates the letter
of credit and is considered as an essential rule of let-
ter of credit. Under this principle, the presenter has
to prepare documents with every detail fit to the pro-
visions described in letter of credit, for instance the

“UCP 600, Article 4 of UCP 600 provides: a. A credit by its na-
ture is a separate transaction from the sale or other contract on which
it may be based. Banks are in no way concerned with or bound by
such contract, even if any reference whatsoever to it is included in
the credit. Consequently, the undertaking of a bank to honor, to ne-
gotiate or to fulfil any other obligation under the credit is not sub-
ject to claims or defences by the applicant resulting from its relation-
ships with the issuing bank or the beneficiary. A beneficiary can in
no case avail itself of the contractual relationships existing between
banks or between the applicant and the issuing bank. b. An issuing
bank should discourage any attempt by the applicant to include, as an
integral part of the credit, copies of the underlying contract, proforma
invoice and the like.
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name of the parties must be exactly correct as stated
in the letter. If the documents follow the principle of
strict compliance, the banks’ obligations are accept-
ing and honoring the documents. As a consequence,
documents tendered by beneficiary will be rejected if
the documents do not follow the specific instructions,
even though the beneficiary has fulfilled their obliga-
tions described in the sales contract in reality.

The fraud exception

Based on the independent principle, the obligations of
the issuing bank are separated from the disputes aris-
ing from other transactions, however, this principle
might have its exception in case of fraud [ 4, p. 663].
The independent principle ensures to the beneficiary
that he will be paid as long as he provides the comply-
ing documents. However, there is one loophole that
the independent principle will be taken advantage, the
fraudsters might take chances to harm the operation
of the letter of credit by tendering the forged or fraud-
ulent documents. This loophole in the letter of credit
might be closed by the fraud rule.

Fraud exception is extraordinary as it is the only ex-
ception of the independent principle of the letter of
credit. Fraud rule is usually used to avoid scammers
to take advantages from other parties in the sale trans-
action as well as the letter of credit. It will be invoked
once scams are involved in the agreements. A legal ap-
proach to fraud exception will create an stabilize ap-
portionment for the parties’ risks [!°, p. 385]. Un-
der the fraud rule, even the documents presented to
the bank seeming strictly complies with the condi-
tions contained in the letter of credit, the payment for
it might be paused if frauds are involved before the
issuing bank pays the beneficiary [14, p. 664]. Let-
ting the fraudsters presenting the forged documents
to the banks would lead to several harms to the bene-
fits of various parties in the letter of credit. Once the
faith between parties evaporate, the commerce utility
of the letter of credit will collapse. To protect the fi-
nancial advantages of the letter of credit as well as the
faithful letter of credit users, the fraud rule must be
used [ 4, pp. 666-667].

Definition of fraud rule is also extremely important
because setting standards for the fraud rule is quite
complex. If we set the standards too high, the fraud
rule would lose its effectiveness. The applicants would
hesitate to adopt the letter of credit since they will not
be protected from the fraudsters, which lead to the re-
duction in using the letter of credit and it will lose its
commercial utility [1e, p- 334]. If the standards are
too low, the applicant may take advantages from the

fraud rule to prohibit the issuer from paying the pre-
senter. The interference of the courts to the payment
of the letter of credit is also a problem, if it keeps hap-
pening, the trust of business in letter of credit will be
devastated 7. The fraud rule must serve its functions
for the merchants as well as is workable for the courts.

THE FRAUD RULE UNDER THE LAW
OF LETTER OF CREDIT IN THE
PEOPLE’S REPUBLIC OF CHINA

The history of the law of letter of credit in
P.R.C

It has been years since the practices of the letters of
credit in P.R.C. are criticized by international banks
and letter of credit experts because the Chinese appli-
cants and the banks are claimed that they tried to slip
the payment obligation away by using the frauds '8. In
1970s, the necessity to have the fraud rule in Chinese
Legal Framework was clearly obvious, partly because
the practices of the courts were found persistence [ 2,
p- 1068]. And it was not until late 2005 that PR.C had
their first proper rules in the letter of credit law [?, p.
1068].

The problems with fraud rule in PR.C’s letter of credit
cases began with Yuegang Agricultural Resources De-
velopment Co. v. Japanese Technology & Science
Co.,' in 1986. In the sales contract, the payment be-
tween parties was secured by a letter of credit worth
¥216 millions. The plaintiff (Yuegang) claimed the
feedstuffs of the machines delivered by the defendant
Japanese Technology & Science Co., did not meet the
standards as mentioned in the sales contract?. The
plaintiff then brought the action to the court and re-
quested for an embargo to defer the reimbursement
under the letter of credit.Y An embargo was granted
by the Court !°.

The letter of credit specialists were extremely disap-
pointed with the decision. Fraud was not cited in the
case. The main allegation of the plaintiff was about
the condition of goods, which was breach of warranty,
so that the fraud rule should not be brought to the
table. Wistfully, the Yuegang case is a presentation
of the Courts’ view in PR.C in the early years [, p.
1071]. In the early years of economic transformation
in PR.C, the courts would naturally observe the in-
structions from the Civil Procedure Law of the PR.C

dThe English translation of the case Yuegang Agricultural Re-
sources Development Co. v. Japanese Technology & Science Co.,
is taken from the translation of Xiang Gao (2007)
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(herein “CPL of PR.C”). Under the Article 92¢ and
Article 941 of CPL of PR.C, they would suspend the
process of paying of the bank without considering the
independent rule of the letter of credit. The indepen-
dent principle as well as the special mechanisms of the
letter of credit were wholly neglected since the judges
knew little about the economic utilities of this instru-
ment. As a result, when the economy of China was
blooming in 1970s [2, p. 1071], the courts in PR.C
received several critiques from Chinese banks since
they kept underestimating the independent principle
and suspending payments of the letters of credit. The
reason for this wave of denunciation was partially be-
cause the Chinese banks realized that their interna-
tional positions were threaten and the economic ben-
efits of the letter of credit was jeopardized since the
court periodically meddled with the letter of credit
payment [2, p- 1072]

The 1989 Summary

Gradually, basing on the conscious of the structure of
the letter of credit of the courts, the Supreme People’s
Court of PR.C ( herein “SPC of PR.C”) constantly
recognized that the situations where courts ceased the
remittance of the letter of credit and took the letter
of credit very much alike normal commercial instru-
ments was not legitimate [2, p. 1073].

Therefore, in December 1988, at the National Forum
on the Adjudication of Economic Cases Relating to
Foreigners and People from Hong Kong and Macao
in the Coastal Region, the issue of pausing the remit-
tance was discussed. Later, on June 12, 1989, the Sum-
mary of the National Forum on the Adjudication of
Economic Cases Relating to Foreigners and People from
Hong Kong and Macao in the Coastal Region was is-
sued by the SPC of P.R.C (herein “1989 Summary”)®
and fraud rule was first mentioned in the summary.

€Article 92 of CPL of P.R.C provides: If, as the result of an act of
one of the parties to a case or for some other reason, it appears that
a judgment may be impossible or difficult to execute, a people’s court
may, at the request of the other party, issue a property preservation
ruling. In the absence of such a request, a peoples court itself may
also, if deemed necessary, order property preservation measures to be
adopted. When taking measures for property preservation, a people’s
court may order the applicant to provide security. If an applicant fails
to provide security, the application shall be rejected. On receiving an
application, a people’s court must, if the case is urgent, make a ruling
within 48 hours. If it rules for the adoption of property preservation
measures, execution of these measures shall commence immediately.

fArticle 94 of CPL of PR.C provides: Property preservation shall
take the form of sealing up, confiscation, the freezing of assets or other
methods prescribed by law. If deciding that assets are to be frozen, a
people’s court shall immediately notify the party whose assets are to
be frozen.

8The English translation of the 1989 Summary is taken from Sum-
mary of the National Forum on the Adjudication of Economic Cases
Relating to Foreigners and People from Hong Kong and Macao in the
Coastal Region. “In view of the practice at home and abroad, if suf-
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Based on these new provisions, the courts in PR.C,
especially those in high levels, when handling with the
cases related to the letter of credit including frauds,
can recognize the importance of the extraordinary
characters of the letter of credit and grant their judge-
ments with cautious when they are asked to enjoin a
payment for the letter of credit. However, the 1989
Summary was underestimate because it does not have
the enforcement of law and is only a policy statement
of SPC of PR.C*.

The 2005 Rules

The Supreme People’s Court in PR.C had tried to fill
the lack of consistency in letter of credit rules and
courts’ practices. The Court then declared The Rules
of the Supreme People’s court Concerning Several Is-
sues in Hearing Letter of credit Cases dated November
14, 2005 (herein “The 2005 Rule”) 2. One of the rea-
sons was because the accusations of the Chinese banks
since their positions in the international market were
in danger. According to Xiang Gao?, the Chinese
banks had performed a remarkable efforts to cam-
paign the process of the 1998 Draft for years and had
put a lot of efforts in commenting on the draft. The
Banking Commission of ICC China held an impor-
tant conference in January 2000 in Beijing for judges
and commissioner of fourteen major banks in China
to indicate their problems with the payment suspend-
ing of the letter of credit of the courts when frauds
were involved in.

The 2005 Rules is basically a group of interpretations
of legal rules. The Supreme People’s Court of PR.C
has prepared specific instructions for several situa-
tions including specific cases to particular rules or
peculiar guidance in special fields that law has not
reached. The whole 2005 Rules covers the entire let-
ter of credit field, but its main target is the fraud rule.
It mainly focus on problem-solving rather than issu-
ing a statute for letter of credit. Notwithstanding, the
2005 Rules was not considered as law but in realistic
awareness, it is law since it has the enforcement of law
and the courts keep citing it in their decisions [, p.
1068].

ficient evidence shows that the seller is using the underlying contract
defrauding the buyer, and the Chinese bank has not paid within a
reasonable time, a people’s court may freeze the payment of letter of
credit upon the requirement of the buyer. However, a people’s court
should not freeze the payment of an acceptance credit when a time
draft presented thereunder has already been accepted by the Chinese
bank, as the obligation of the Chinese bank in such a situation has
become unconditional under the law of negotiable instruments. [...]
A people’s court should follow the same steps mentioned when it re-
ceives an application from Chinese foreign arbitration agency for the
freezing of the payment of a letter of credit”
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The 2005 Rules caps most of the problems of scams in
the letter of credit including the fraud standard, those
who are exempt from exercising the fraud rule, which
courts could receive the applications from what par-
ties and other issues. In general, the fraud rule under
the 2005 Rules includes both procedural and substan-
tive matters of the letter of credit law [, p. 1077].

Standard of fraud

Considering that letter of credit is a special economic
device and the case studies for years of Chinese courts,
Article 8 of the 2005 Rules” has create a new point of
view in what situations that fraud rule could be invoke
as follow:

“Any of the following shall be considered as letter of
credit fraud:

« The beneficiary has forged documents or pre-
sented documents containing fraudulent infor-
mation;

o The beneficiary has intentionally failed to de-
liver goods or deliver goods with no value;

« The beneficiary has conspired with the applicant
or a third party and presented fraudulent doc-
uments whereas there is no actual underlying
transaction; or

o Other circumstances that constitute letter of

credit fraud.” 20

As can be seen, the fraud standard under the 2005
Rules is defined considering to the special utility of the
letter of credit. The 2005 Rules has narrowed the po-
sitions of fraud that can appeal to the fraud rule into
the fraud in the documents or fraud in the underlying
transaction. The documents would be considered as
fraud if there are no documents at all and the ben-
eficiary makes it up or the information included in
the documents presented to the bank is fraudulent.
The 2005 Rules wants to embrace another aspect of
the fraud issues and suggests another allegation for
the defraud parties in court. By the same token, the
2005 Rules also wants to emphasize that the standards
of fraud rule are exceedingly high, only cases where
there are no goods at all or goods with entirely no
value could call upon the fraud rule under the 2005
Rules. In another way, it could be explained that if
goods are delivered with low quality or lack of some
units, it will not be deemed as fraud and parties can-
not summon the fraud rule of the letter of credit.

Another special circumstance which is mentioned in
the subsection (iii) mentions where there is no ac-
tual sale agreement. The 2005 Rules wants to indicate

""The English translation of the Article 8 of the 2005 Rules is taken
from the translation of Xiang Gao (2007).

that those who try to manipulate the banking system
by using the invalid underlying contract and letter of
credit for funds will be suspend by the courts if their
intentions are revealed. Concerning there are people
always trying to manipulate the system [2!, p. 9] and
new fraud would not be listed in subsection (i), (ii) or
(iii), the subsection (iv) is included. This subsection
works under the name of security faucet to prevent
any further dishonest acts in the future?.

Exemption of fraud rule

Having fraud rule embodied in the domestic law is
not only to protect the defrauded parties but also to
save innocent parties in the letter of credit transac-
tion. However, fraud rule could not be invoked once
the documents tendered by a holder in due course.
One benefit of using the letters of credit is the ben-
eficiary can receive money from a third party which
is normally the beneficiary’s local banks. These bank
are known as intermediate banks [, p. 1080] which
do negotiation or purchasing the documents that ben-
eficiary presented or taking the right of proceeding
the letter of credit under the name of warranty and
providing loans to the beneficiary. When fraud is in-
volved, the innocent parties such as issuing bank, ap-
plicant as well as the third parties will bear the loss. If
third parties are not protected, the economy benefits
of the letter of credit will be influenced since there will
be fewer local banks willing to take the risks of negoti-
ating the letter of credit, which leads to the reduction
of sellers using this instrument. With these reasons,
innocent third parties should be exempt from the ex-
ercising of fraud rule. Article 10 under the 2005 Rules'
declares about the immune parties along these lines:
“A people’s court shall make a ruling to suspend the
payment or a judgement to permanently stop the pay-
ment under a letter of credit when fraud is established,
unless one of the following has happened:

« The nominated person or the person authorized
by the issuing bank has paid in good faith in
accordance with the instructions of the issuing
bank;

o The issuing bank or its nominated or authorized
person has accepted the draft under the letter of
credit in good faith;

o The confirming bank has paid in good faith; or

 The negotiation bank has negotiated in good
faith” 20

IThe English translation of the Article 10 of the 2005 Rules is taken
from the translation of Xiang Gao (2007).
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Under this provision of 2005 Rules, there are four cir-
cumstances which the fraud rule cannot be exercised
to. The Court cannot apply the fraud rule when “nom-
inated person” or authorized person have made their
payment under “the instructions of the issuing bank”
and requirements of letter of creditor when the doc-
uments tendered under the provisions of the letter of
credit are accepted by the “issuing bank or its nom-
inated or authorized person” with good faith??. As
has been seen, through this subsection, the 2005 Rules
has shown a truly narrowed way in approaching the
fraud rule. In the situation where the payment is not
paid right after the documents tendered but the de-
terrence payment, the payment will be delay for a cer-
tain time after the documents presented. In this case,
the fraud rule could be invoked if the drafts tendered
is accepted but no payment was made. To stop the
payment, the applicant must apply for the injunction
before the documents are presented. According to Xi-
ang Gao [2, p. 1082], this provision is “unfortunate”
since all the parties holding the accepted documents
will be exempt from the rule of fraud and this situ-
ation is “obviously defeats the whole purpose of the
fraud rule” [2, p. 1082].

The fraud rule also could not be invoked if the con-
firmer has paid to the presenter with good faith. Nor-
mally, the beneficiary wants to receive advices and
payment from a local bank, so that issuer will autho-
rize abeneficiary’s local bank to honor the documents,
this local bank is called confirming bank. To third-
party presenter and the beneficiary, the confirming
bank holds equal point as the issuing bank because
it gives advices, accepts and honors the documents 7,
With good faith, the confirmer either accepts or re-
fuses to honor the documents presented when fraud
is found. Hence, as long as the confirmer pays with
good faith, they are protected by the 2005 Rules [, p.
1082]. The fourth circumstance which the fraud rule
could not be involved is when negotiation bank has
handled the letter of credit with good faith 2.

As stated, all four subsections under Article 10 of the
2005 Rules mention the “good faith” along with all
process of parties under the letter of credit. In the
light of Article 10 of the 2005 Rules, the good faith
must be understood as “without notice of fraud” [2,

I Article 2 of UCP 600 provides: A confirming bank undertakes to
reimburse another nominated bank that has honored or negotiated
a complying presentation and forwarded the documents to the con-
firming bank. Reimbursement for the amount of a complying presen-
tation under a credit available by acceptance or deferred payment is
due at maturity, whether or not another nominated bank prepaid or
purchased before maturity. A confirming bank’s undertaking to re-
imburse another nominated bank is independent of the confirming
bank’s undertaking to the beneficiary.
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p. 1083]. In turn, under the guidance of Article 10 of
2005 Rules, when a negotiation bank honors the doc-
uments with good faith means that they do not have
any ideas about the fraud within the transactions, and
with that explanation, they can be exempt from the
fraud rule. As a consequence, once the negotiation
bank is noticed about the fraud included in the trans-
actions but still negotiates the documents then the ne-
gotiation bank should not be protected.

However, this definition of good faith could not be
applied when it comes to the position of confirming
bank. Confirmer is in the same spot with the issuer
from the perspective of beneficiary and third-party
presenters, they must honor the documents tendered
if the documents on the face comply the requirements
under the letter of credit”. If the confirming bank
turn the documents presented down because there are
frauds within the transaction, he might find them-
selves being dragged into a litigation by the presen-
ter. Accordingly, if the confirmer chooses to honor
the documents presented on the face conforming the
obligations of letter of credit even though fraud is in-
volved and they notice it, the confirming bank must
be secured by the rule of fraud because of its ex-
traordinary condition. So in this circumstance, the
“good faith” cannot be defined as “without notice of
fraud” but “without collusion” with the fraudster [2,
p. 1083].

Parties applying for Court remedies

Under the Article 9 of 2005 Rules®, “[t]he applicant,
the issuing bank or any other interested parties may
apply to a competent people’s court for a ruling to sus-
pend the payment under the letter of credit [...]” 2.
Once fraud is found in the transactions, the applicant
as the party standing in the priority position could
bring the action to the court and ask for an injunction.
The issuing bank is also listed as one of the parties ap-
plying for court remedies under the Article 9, how-
ever, according to Xiang Gao?, this is simply strange
and illogical. Normally, the international practices
and rules allow the issuer continues to honor the doc-
uments tendered as long as it conforms the obliga-
tions of letter of credit. Once fraud is found, the issuer
can refuse to do so. And it is much more econom-
ical for the issuing bank to just turn the documents
down than going to the court to ask for an injunction.
Surprisingly, Chinese banks have different view about
this provision comparing to Xiang Gao since they to-
tally support this. According to Xiang Gao, the reason

kThe English translation of the Article 9 of the 2005 Rules is taken
from the translation of Xiang Gao (2007).
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behind this encouragement is because they are afraid
of their reputation will be affected if they refuse to
honor a file because of fraud. It would be better for
their fame if they reject the documents not by them-
selves but by courts’ judgements [2, p. 1085].

THE IMPLICATIONS FOR THE LAW
OF LETTER OF CREDIT IN VIETNAM

The law of letter of credit in Vietham Legal
Frameworks

The position of letter of credit law

As a civil law country, issuing the letter of credit law
and fraud rule will impose big effect on Vietnam Le-
gal System because the courts trust and refer the stat-
ues and codes than cases law. However, the Viet-
nam Legal Frameworks barely mention about the law
of letter of credit. There are few of regulations men-
tioned about the letter of credit such as Law on Ne-
gotiable instruments 2005 “[t]he parties to the nego-
tiable instrument relationship may agree to apply in-
ternational commercial practices, including the Inter-
national Chamber of Commerce’s Rules on uniform
practice for documentary credits and the Uniform
Rules on collection [...]” .. In a international transac-
tion using the letter of credit as payment method, the
bankers normally will search the universal practices
in the UCP for international problems and answers
for international framework of the letter of credit, in-
cluding the definitions and the processes. The bankers
and the merchants are expected to follow the interna-
tional practices described in the UCP and also expect
that they could receive the judgements based on the
marketplaces and international standard practices.

Another by-law document which had mentioned
the letter of credit was Article 16™ of Decision
226/2002/QD-NHNN dated March 26th, 2002 on
The Issuance of The Regulation on Payment Activi-
ties Through Payment Service Suppliers (herein “De-

ISection 2, Article 6 of Law on Negotiable Instruments 2005.

™ Article 16 of Decision 226/2002/QD-NHNN provides: 1. Letter
of credit shall be a conditional written undertaking opened by banks
at the request of a payment service user (the applicant for opening
the letter of credit), under which, banks shall perform the requests of
the payment service users (the applicant for opening letter of credit)
in order to: - Effect the payment or authorize other banks to affect
the payment immediately at the instruction of the payee upon receipt
of a set of presented documents satisfying the conditions of letter of
credit; or - Accept to make the payment or authorize other banks to
make the payment at the instruction of the payee at a specific future
time upon receipt of a set of presented documents satisfying condi-
tions of letter of credit. 2. The opening, issuance, amendment, noti-
fication, confirmation, examination of the payment documents and
rights, responsibilities, etc. of related parties in payment by letter of
credit shall be applicable upon the agreement of parties engaging in
the payment and in accordance with current applicable laws of Viet-
nam.

cision 226/2002/QD-NHNN”). Afterward, the De-
cision 226/2002/QD-NHNN was expired and the
Circular 46/2014/TT-NHNN dated December 31,
2012 on Guidelines for Non-Cash Payment Services
(herein “Circular 46/2014/TT-NHNN”) took over
from the Decision 226/2002/QD-NHNN. Article 16
in the Decision 226/2002/QD-NHNN was removed
in the Circular 46/2014/TT-NHNN which means that
there are no regulations related to the domestic let-
ter of credit or fraud rule remaining in Vietnam Legal
System.

The Case Law No. 13/2017/AL

The legal literature in Vietnam barely mentions the
law of letter of credit but only admits the Uniform
Customs and Practice as “de facto law”?2. The law
of letter of credit in the Vietnam Legal Frameworks
might not fascinate the expansion of using the letter of
credit which might lead to the problem that happened
in China in the late 1970s, which is situation when the
applicant tried to use the court ’ injunction to post-
pone the reimbursement under the letter of credit to
get away their remittance responsibilities in the sale
transaction. For instance, there is case which is listed
in the Supreme People’s Court of Vietnam’s case law
regarding the validity of letter of credit in the event
that an international sale contract being the basis of
the L/C is cancelled - The Case Law No. 13/2017/AL.
The Case Law No. 13/2017/AL is between A Ltd. v.
B (the names of the companies are changed to pro-
tect the commercial benefit of parties) in trading Ivory
Coast raw cashew nuts. The contract contains the pay-
ment method using letter of credit of which perfor-
mance is agreed to apply Uniform Customs and Prac-
tice for Documentary Credits 2007 (“UCP 600”) of
the International Chamber of Commerce and in com-
pliance with the law of Vietnam. Condition and ca-
pacity of the products shall be inspected by Vinacon-
trol. An instructed Bank E (the issuing bank) to issue
a letter of credit LC No. 1801ILUEIB110002 in favor
of B, and Bank N (Singapore branch) was confirm-
ing bank. After receiving the cashew nuts, A brought
the case to Court with the allegations that the qual-
ity of raw cashew nuts was low according to the in-
spection of the Vinacontrol and asked for applying a
provisional measure to compel Bank E to temporar-
ily suspend payment to the Seller. The Court had
granted the temporary injunction No 101/2011/Qb-
BPKCTT. This embargo was opposed by Bank E and
Bank N since they considered it as a violation to the
UCP 600 rules. At first-instance court, the Court con-
sidered the LC No. 1081ILUEIB110002 was an in-
tegral part of the underlying contracts. Under Ar-
ticle 3.13 and Article 312 of the Commercial Law
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2012, the first-instance court declared that the sale
contract was invalid. As a consequence, the LC No.
1081ILUEIB110002 was invalid too since the court
considered it as an integral part of the contract of
sale. Bank E is not obligated to reimburse to bank
N under the LC 1801ILUEIB110002 since that letter
of credit is canceled. Moreover, bank E must repay
the deposit for the buyer. The temporary injunctive
relief was applied until the judgement of the court
was valid. Bank E submitted an appeal against the
entire aforesaid first-instance commercial judgment.
Through the procedure to open the hearing, the ap-
pellate court asserting that Bank E was absent without
any force majeure reasons when it was summonsed
for the second time and thus ruled to suspend the ap-
pellate hearing was a serious violation of the civil pro-
ceedings, which adversely affected the lawful rights
and interests of the involved parties.

At the cassation of the Supreme People’s Court of
Vietnam, the Supreme People’s Court had set aside
Decision on suspension of the appellate hearing
No. 29/2015/QDPT-KDTM dated 26 August 2015
of the Superior People’s Court in Ho Chi Minh
City and First-instance Commercial Judgment No.
356/2014/KDTM-ST dated 7 April 2014 of the Peo-
ple’s Court of Ho Chi Minh City and transferred the
case to the People’s Court of Ho Chi Minh City to re-
conduct first-instance procedures. The Case Law No.
13/2017/AL had shown that the first-instance court
failed to understand the letter of credit framework and
it was an illustration for the lack of regulations for
fraud rule in Vietnam.

The most important things in the cassation of the
Supreme People’s Court was the Supreme People’s
Court recognized the legal binding of the UCP 600
under the section 1 Article 19 of Decision No.
226/2002/QD-NHNN dated March 26, 2002 issued by
The State Bank of Vietnam as well as recognized the
independent rule of the letter of credit. At the rec-
ommendation in the Case Law No. 13/2017/AL, the
Supreme People’s Court of Vietnam notices the courts
must realize the independence between the letter of
credit and the sale transaction and even the underly-
ing contract is invalid, the payment responsibility of
the bank must be continued.

When handling the letter of credit, the courts must see
the letter of credit as a special tool unlike the other ne-
gotiable instruments. Since the law of letter of credit is
acomplex area, the courts must be very careful in issu-
ing their judgements. It is very dangerous for the po-
sitions of Vietnamese banks in international trading
if the applicants try to quit their payment responsibil-
ities by using the injunctions. At the same time, the

1355

Vietnam Legal Framework will be under pressure by
international letter of credit experts if the courts keep
interfering with the payment obligations of the banks.
The court in issuing their judgements must recognize
the international practices of the letter of credit, not
”what is reasonable, fair, or equitable?” 3.

The proposal for the letter of credit law in
Vietnam

The UCP 600 is accepted in Vietnam 22, hence, the
courts and merchants in Vietnam can consult the
UCP rules about definitions of the letter of credit and
obligations of parties and etc. However, relying only
on the UCP for the letter of credit is not a good idea
because the UCP 600 is not complete. Once the let-
ter of credit contains the governing clauses using the
UCP 600, the litigation might be raised relating to sev-
eral problems such as the rights and obligations of the
parties once the documents presented involve frauds
or remedies. The courts must look for an appropriate
body of law?*.

The legal framework of Vietnam should recognize the
fraud exception of the letter of credit to keep up with
the developing of the trade activities in Vietnam. The
fraud exception will uphold the courts when dealing
with specified cases related to the letters of credit and
the frustrations of the courts will be solved when most
of the provisions are combined at one set. There are
few countries tried to embody the fraud rule into the
domestic law such as the United States and the P.R.C.
In the United States, in the early years, the legal schol-
ars and experts in banking in the United States needed
a case study to build the fraud rule structure. And
Sztejn?® is a milestone to help developing the struc-
ture of the fraud regulations in the letter of credit
law. It was drafted in the Uniform Commercial Code
(U.C.C) and most of cases related to fraud rule have
followed its rules in United States and throughtout
common law world ['4, p. 676]. Referring to the
law of letter of credit of US is remarkable because
the United States is one of the biggest financial cen-
ters in the world, whereas the United States owns an
enormous case laws which is very useful to consult.
The drafters of the legal framework for the letter of
credit law in Vietnam should appreciate the univer-
sal practices in the international rules such as UCP
likes the drafters of Revised Article 5 of the Uniform
of Commercial Code of the US had done since they
adopted the UCP’s approaches as well as their lan-
guage?®. Additionally, the Rules of the Supreme Peo-
ple’s Court Concerning Several Issues in Hearing Let-
ter of credit Cases of PR.C is also an important source
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because there are some similarities in legal framework
between Vietnam and China.

The author proposes that a Judicial Interpretation is-
sued by the Supreme People’s Court of Vietnam on the
legal interpretation of letter of credit and the fraud
rule should be considered. This Judicial Interpreta-
tion should be adopted to handle with the litigations
raised from the international letters of credit and their
special features. The Judicial Interpretation should
cover the essential elements of fraud rule in partic-
ular such as the independent principle, the standard
of fraud, the exemption of the fraud exception and
etc. Within the Judicial Interpretation, the most im-
portant element is the fraud standards. The stan-
dard should be drafted straightforward and defined
the misconducts that can invoke the fraud rule like
the 2005 Rules of the PRC. By giving the clear and nar-
row scope in the fraud rule, the Judicial Interpretation
would provide a good guidance for the courts to ap-
ply the fraud rule without interfering the international
practices of the letter of credit.

Other action should be defined in this Judicial Inter-
pretation is what conducts will be taken once the fraud
is involved to the transaction, which should be either
1) the bank should dishonor the documents or 2) the
applicant or the bank should bring a court action to
prevent payment. This part will be spelling out the
procedural matters of the law when courts receive the
allegations and issue the remedies as a consequence
of fraud in the letter of credit. One more important
problem should be considered is those who should be
immune from the fraud rule. This matter should be
clearly listed similar to the 2005 Rules or the drafters
could refer to Article 5-109 of the UCC '*. This proce-
dural guidance will let the parties in the letter of credit
out of the litigation confusion.

Nonetheless, forming a national legal law for letter
of credit should remain the legal spirit in accordance
with regulations of the Vietnamese Government. Le-
gal experts and legislators also need to consult the in-
ternational sources for the regulations of national let-
ter of credit law in case of conflicting of law.

CONCLUSION

The legislation of the letter of credit in PR.C and
fraud rule was left behind without sufficient attentions
when PR.C open to the international trading in late
1970s. There were gaps between the practices of letter
of credit and the regulations in the P.R.C legal frame-
work, especially when P.R.C started their economic
reform. However, a lot of efforts was put over years,
PR.C had issued the 2005 Rules including fraud reg-
ulations.

Vietnam is in the same situation with P.R.C since our
economic is being developing and modernizing. Hav-
ing the rule specified for the letter of credit and fraud
rule will provide the courts stable legal source when
working on the cases related to letter of credit. The
law of letter of credit in general and the fraud rule in
particular will cover most of the aspects of the letter of
credit law and provide a substantial legal regulations
referring to fraud rule such as the fraud measurement,
the exemption of the fraud rule, parties who can ask
for injunction and other specific court procedures.
Hence, once dealing with cases relating the letter of
credit, the courts can detect most of the provisions in
one place.

With all of the advantages with having the law of letter
of credit and fraud rule embodied within the national
law, the legislators and letter of credit experts in Viet-
nam should work together to archive the best result
for the law of letter of credit in Vietnam.
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TOM TAT

Trong thuong mai quéc té, bén mua va bén ban thudng khéng cé thdng tin vé nhau, vi vay thu tin
dung chiing tir thudng dugc lua chon dé st dung vi n6 giai quyét ducc hau hét céc van dé gilia
Ngudi mua va ngudi ban. Vi du, bén ban thudng hay e ngai vé viéc khong dugce thanh toan cho
hang hda néu ho gli hang trudc, dong thdi, ngudi mua clng khong tin tudng ngudi ban sé gui
hang hoéa theo nhu diéu khoan hop dong da théa thuan tu trude. Vi thé, thu tin dung la maét su
théa thuan gitta cac bén dé giam thiéu bdt rii ro va gia tang bao dam trong viéc mua ban hang
héa quéc té. Tuy nhién, mot s6 ké Itra ddo van mudn thu loi tir thu tin dung chiing tirva quy chuén
chéng gian lan duoc thiét lap véi muc dich ngan nglia van dé nay. Mot sé quéc gia da ban hanh
lugt danh cho thu tin dung ching ti riéng, mot trong sé cac qudc gia do la Cong hoa Nhan dan
Trung Hoa. Cac hoat dong lién quan dén thanh toan thu tin dung ching ti tai Trung Quéc da ting
bi cac chuyén gia vé thu tin dung chiing tir chi trich rét nhiéu, vi thé, Toa an Téi cao clia Trung Qudc
da ban hanh Rules of the Supreme People's Court Concerning Several Issues in Hearing Letter of
Credit Case (tam dich “'B6 quy tac clia Toa an T6i Cao vé cac van dé lién quan tdi xét xU Thu tin dung
chiing tu") nham giai quyét phan nao cac van dé lién quan dén thanh toan thu tin dung ching ti
tai Trung Quéc.

Tur khoa: thu tin dung ching tr, gian 1an, quy chudn chéng gian lan, nguyén tac doc lap, UCP

Trich dan bai bao nay: Linh B L T. Quy chuan chéng gian lan trong phap luat thanh toan thu tin dung
chiing tUr ciia nudc Cong hoa Nhan dan Trung Hoa va ggi y cho phap luat Viét Nam. Sci. Tech. Dev. J. -

Eco. Law Manag.; 5(1):1348-1358.
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