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TOM TAT

Toan cau haéa la cau ndi dé cac qudc gia xich lai gan nhau hon, khéng chi linh vuc lao dong va
thuong mai quéc té phat trién ma quan hé hon nhan va gia dinh cé yéu té nudc ngoai ngay cang
tr& nén phd bién. Trong quan hé hon nhan va gia dinh c6 yéu té nudc ngoai thi ly hon cé yéu td
nudc ngoai la mét ndi dung quan trong ludén nhan dugc su quan tam nhat dinh clia cac nha lam
lugt. Hién nay, cac quy dinh clia Tu phap qudéc té Viét Nam diéu chinh quan hé ly hon co yéu té
nudGc ngoai tuong déi day du, co thé gidi quyét dugc phan Ién nhiing van dé lién quan phét sinh
tU thuc tién, bao vé dugc quyén loi clia cong dan Viét Nam, dac biét la ngudi phu ni. Tuy nhién,
nhin mot cach téng thé tir cac diéu khodn xac dinh thdm quyén clia Toa an quéc gia ddi véi vy viéc
ly hén cé yéu té nudc ngoai dén cach thic xac dinh phap luat ap dung cho quan hé phap ly nay
thi van con moét s6 vudng mac can phai dugc lam ré. Tu kinh nghiém trong nganh luat Tu phép
qudc té clia cac nudc, ma cu thé 1a phéap luat EU va Tu phap quéc té Bi quy dinh vé ly hén co yéu
tO6 nudc ngoai, bai viét sé chira mot sé bat cap co ban, déng thoi gop phan dé xudt cac gidi phap
hoan thién tuong tng cho phap luat Viét Nam cling nhu pht hop vai nén tang kinh té, chinh trj va
xa hoi clia nudc ta.
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DAT VAN DE

Cung vé6i qud trinh toan ciu hda, sy phét trién cua
khoa hoc - cong nghé va giao Iuu quoc té khong chi tac
dong manh mé dén linh vyc kinh t€ ma con lam bién
d6i sau sdc xa hoi ctia mot qudc gia. Nhiing gia dinh
da quoc tich xudt hién ngay cang nhiéu lam tién dé
cho sy hinh thanh céc vu viéc ly hon xuyén bién gisi
(c6 yéu t6 nudc ngoai) vdi tinh tiét ngay cang phtic
tap. Viét Nam ciing khéng nam ngoai quy lut dé.
Theo Diéu 3.14 Luat hon nhan va gia dinh 2014 thi ly
hon la viéc chdm dut quan hé vg chong theo ban én,
quyét dinh c6 hiéu luc phép ludt ctia Toa an. i véi
ly hon c6 yéu t6 nudc ngoai thi cac nha lam luat Viét
Nam khong dua ra khdi niém cu thé cho quan hé phép
1y nay. Tuy nhién, ching ta c6 thé dya vao Diéu 3.25
Luét hon nhén va gia dinh 2014 d€ dinh nghia, theo
dé, Iy hon 6 yéu t6 nudc ngoai thudc mot trong cac
trudng hop saw: (i) it nhdt mot bén tham gia la ngudi
nudc ngodi, ngudi Viét Nam dinh cu ¢ nuéc ngodi; (ii)
cdc bén tham gia la cong dan Viét Nam nhung can cii dé
chdm diit quan hé do theo phdp ludt nudc ngodi, phdt
sinh tai nudc ngodi hodc (iii) tai sdn lién quan dén quan
hé dé 6 nudc ngoai®.

*Theo quan diém ctia téc gia, Piéu 3.25 Luat hon nhén va gia dinh
2014 nén dugc stia d6i theo hudng phu hop véi quy dinh tai Diéu
663.2 BLDS 2015 vé quan hé dan sy c6 yéu t6 nudc ngoai nhu sau:

Tu phéap qudc t€ Viét Nam nghién ctiu ly hén c6 yéu
t6 nudc ngoai duédi 03 goc do: (a) Xdc dinh thim
quyén cta Toa dn Viét Nam (giai quyét xung dot thdm
quyén) déi véi vu viéc Iy hon c6 yéu t6 nude ngoai; (b)
Xéc dinh phép luét 4p dung (gidi quyét xung dot phap
luat) trong ly hon c6 yéu t6 nudc ngoai va; (c) Cong
nhan va cho thi hanh ban 4n, quyét dinh ly hon cta
Toa an nudc ngoai. Quy dinh ctia phép luat Viét Nam
lién quan dén cac ndi dung trén vé co ban da dap ting
dugc céc yéu cdu tii thyc tién, thé nhung, van con rét
nhiéu tinh hudng c6 thé xay ra nhung thiéu ving quy
dinh phap luat tuong ting.

Bai viét nay sé gép phin dé xudt mot s6 giai phap
nhdm hoan thién quy dinh ctia phap luét Viét Nam
diéu chinh ly hon ¢6 yéu t6 nudc ngoai 6 hai phuong
dién chinh 13 xéc dinh thdm quyén ctia Toa 4n Viét
Nam va xdc dinh phép luat ap dung gidi quyét vu viéc
ly hon c6 yéu t6 nudc ngoai. Riéng doi véi van dé cong
nhan va cho thi hanh ban 4n, quyét dinh ly hon cta
Toa 4n nudc ngoai sé dugc tac gia d€ cap ¢ mot bai

“Quan hé hon nhan va gia dinh cd yéu t6 nudc ngodi la quan hé ma
it nhdt mot trong cdc bén tham gia la ngudi nudc ngodi hodc; Cdc bén
tham gia déu la cong dan Viét Nam nhung can cit dé xdc lap, thay doi,
thiic hién hodc chdm diit quan hé dé xdy ra 6 nudc ngodi hodc; Cdc
bén tham gia déu la cong dan Viét Nam nhung d6i tuong ciia quan hé
d6 & nudc ngoai”. BEi véi cha thé la ngusi Viét Nam dinh cu & nude
ngoai, néu con giti qudc tich Viét Nam thi ho la cong dan Viét Nam,
nguoc lai, d6i tugng nay la cong dan nudc ngoai.

Trich dan bai bao nay: Thao N M P. Hoan thién quy dinh cia phap luat Viét Nam vé ly hén cé yéu té
nuéc ngoai. Sci. Tech. Dev. J. - Eco. Law Manag.; 5(3):1611-1618.
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viét khéc.
THAM QUYEN CUA TOA AN VIET

NAM D61 VOI VU VIEC LY HON €O
YEU TO NUGC NGOAI

Trong cic Hiép dinh tuong trg tu phap dugc ky két
gitfta Viét Nam va cdc nu6c® , nguyén tic chung dé
x4c dinh thdm quyén cta Toa 4n Nudc ky két doi véi
vu viéc Iy hon ¢6 yéu t6 nudc ngoai nhu sau®:

o Néu hai vg chéng cung qudc tich thi Toa an
Nudc ky két noi vg chong 1a cong din c6 thim
quyén;

o Néu hai vg chong khong cung qudc tich thi Toa
an Nudc ky két noi vg chong cung cu tru ¢
thdm quyén;

o Néu hai v¢ chong khdng cung qudc tich va
khéng cung noi cu tri thi Toa 4n Nudc ky két
nhin dugc don khdéi kién hodc don yéu cdu
trude c6 thdm quyén.

Theo quy dinh tai Diéu 469.1.d B luat T6 tung dan sy
ndm 2015 (sau day BLTTDS 2015), Toa 4n Viét Nam
c6 thdm quyén chung d6i véi vu viéc ly hon cé yéu t6
nuéc ngoai ma trong dé:

« Nguyén don hodc bi don la cong dan Viét Nam.
bay 1a truong hop cong dan Viét Nam ly hon
v6i cong dan nudc ngoai ma mot trong cac bén
duong su 6 Viét Nam hodc cic duong sy déu &
nudc ngoai.

« Cac duong su la ngudi nudc ngoai cu trd, lam
dn, sinh s6ng lau dai tai Viét Nam?,

Ngoai ra, d6i véi cac truong hgp sau thi Toa an Viét
Nam c6 thdm quyén riéng biét (Piéu 470.1.b BLTTDS
2015):

o Vuén ly hon gitia cdng dan Viét Nam véi cong

dan nudc ngoai® néu cd hai vg chong cu tri, lam
an, sinh song lau dai 6 Viét Nam;

YHién nay, Viét Nam da ky két 18 Hiép dinh tuong trg tu phép véi
céc quéc gia trong linh vic tu phép quéc té. Xem thém: .

Vi dy, Diéu 25 HDTTTP Viét Nam - Cuba; Diéu 27 HDTTTP
Viét Nam - Lao; Diéu 25 HDTTTP Viét Nam - Lién Bang Nga; Diéu
26 HDTTTP Viét Nam - Ucraina; Diéu 26 HDTTTP Viét Nam -
Mong C§; biéu 28 HDTTTP Viét Nam - Belarut;...

dPhép luét Viét Nam hién hanh chua c6 quy dinh cu thé dé lam
rd cum tii “cu trd, lam én, sinh s6ng lau dai tai Viét Nam”. Tuy nhién,
6 thé can cd vao [ 2, Diéu 3.5] va [, Diéu 3; Diéu 31 - Diéu 43], néu
nhu ngudi nudc ngoai dap ting dugc cac diéu kién theo quy dinh caa
phap ludt Viét Nam d€ dugc cdp Thé tam tri va Thé thudng tra thi ho
thudc déi tugng cu trd, lam én, sinh séng lau dai tai Viét Nam. Cach
hiéu nhu trén sé m& rong pham vi thdm quyén ctia Toa 4n Viét Nam
lén cac ddi tugng nay thay vi chi anh hudng dén déi tuong “thusng
tru” tai Viét Nam.

¢Ngudinudc ngoai la ngudi khong cé qudc tich Viét Nam [ 2, Diéu
3.1].
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o Vuan ly hon gitia cong dan Viét Nam véi nguoi
khong quéc tichf, néu ca hai v¢ chéng cu tru,
lam 4&n, sinh s6ng lau dai & Viét Nam.

Toa 4n Viét Nam ciing ¢6 thdm quyén riéng biét doi
v6i yéu cdu ly hon (khong c6 yéu t6 tranh chép) gitia
cong dan Viét Nam va cong din nudc ngoai hodc
ngudi khong qudc tich néu cdc bén déu cu try, lam én,
sinh séng tai Viét Nam theo quy dinh tai Di€u 470.2.a
BLTTDS 2015.

Nhu véy, phéap luat Viét Nam st dung yéu t6 “qudc
tich” va yéu t6 “noi cu tri” d€ xéc dinh thim quyén
ctia Toa an d6i voi vy viée Iy hon c6 yéu t6 nube ngoai.
Déy la hai yéu t6 c6 moi lién hé mat thiét nhat véi ly
hon, gin lién v6i nhin than cia mot cd nhan. bic
biét, yéu t6 “qudc tich” rat dugc chi trong, 1a mot tiéu
chi co ban d€ xdc dinh thdm quyén ctia Toa dn qudc
gia lién quan dén vu viéc nay®.

C6 thé thiy, Toa n Viét Nam c6 th&m quyén chung”
hay thim quyén riéng biét! 1a phu thudc vao “noi
thudng tri” clia cac duong su (va mot trong cic bén
duong su nay la cong dan Viét Nam). Néu cac duong
st thuong trd tai Viét Nam thi Toa an Viét Nam c6
thdm quyén riéng biét, nguoc lai, néu cac bén khong
thudng tru tai Viét Nam thi Toa 4n Viét Nam c6 thdm
quyén chung.

Thuyc tién xét xt ctia Toa dn Viét Nam cho thdy, viéc
phén biét thdim quyén chung hay thim quyén riéng
biét ctia Toa én d6i vdi ting vu viéc ly hon cu thé
khong phai lic nao cing dé dang. Thim chi, Toa an
thudng c6 xu hudng vién dan ca Diéu 469.1.d va biéu
470.1.b ctia BLTTDS 2015 dé xéc dinh thdm quyén
ctia Toa an Viét Nam, trong khi ndi dung ctia cac quy
dinh nay la hoan toan khdc nhau.

Chang han, theo Ban 4n s6 03/2018/HNGD-ST ngay
22/11/2018 ctia TAND tinh Dak Lak>, chi Nguyén Thi
C4m T (c6ng d4n Viét Nam) va anh William Kin-SW
(Wong W- cong dan Canada) két hon véi nhau dya

fNgusi khong qudc tich 1a ngusi khong c6 quéc tich Viét Nam
cling khong cé quéc tich nudc ngoai [ 2, Diéu 3.2].

8Cac nha lam luat Viét Nam dudng nhu “uu 4i” nguyén tic luat
qudc tich so véi nguyén tic ludt noi cu tri. Vin dé nay xudt phat tit
rdt nhiéu nguyén nhan. Riéng ddi véi ly hon c6 yéu t6 nude ngoai,
theo quan diém ctia téc gia, thi day 1a mot trong nhiing cach thic hiu
hiéu dé€ bao vé quyén lgi clia cong dan Viét Nam, dic biét la phu ni
Viét Nam khi ma thuc té cho théy, s6 lugng phu nit Viét Nam két hon
vGi ngudi nude ngoai dang ngay cang gia ting.

'Thdm quyén chung dugc hiéu la Toa an Viét Nam va Toa an quéc
gia lién quan déu c6 thdm quyén gidi quyét vu viéc dan su co yéu t&
nude ngoai d6. Do d6, Toa 4n nao nhén duge don kién trudc thi Toa
4n d6 c6 thim quyén gidi quyét.

Thdm quyén riéng biét dugc hiéula chi duy nhat Toa 4n Viét Nam
c6 th&m quyén thu Iy va gidi quyét vu viéc dan sy c6 yéu td nudc ngoai
d6. Néu Toa 4n nude ngoai lién quan nhan dugc don kién thi phai tit
chéi thu Iy, trudng hgp Toa 4n vén tiép tuc gidi quyét thi ban an dugc
ban hanh bégi Toa an nudc ngoai sé khong dugc cong nhan va cho thi
hanh tai Viét Nam. Xem thém: [, Diéu 439.4].
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trén co s& tu nguyén, c6 dang ky két hon tai UBND
tinh Dak Lak vao ngay 28/4/2009. Sau khi két hon,
anh Wong W vé lai Canada sinh s6ng va khong quay
lai Viét Nam nita. Do diéu kién xa cach, hai bén khong
thé chung séng v6i nhau nhu vg chong, nay tinh cadm
v chong khong con, muc dich hon nhan khong dat
dugc nén chi T dé nghi Toa an giai quyét cho chi dugc
ly hon véi anh Wong W ma khong ¢6 tranh chép vé
tai san chung va con chung.

Duya vao tinh tiét & trén, c6 thé két luan, day la vu viéc
ly hon ¢6 yéu t6 nudc ngoai. Thoi diém chi T nop
don yéu cau ly hon tai TAND tinh Péak Lik thi chi T
thudng tra tai Viét Nam, con anh Wong W thuong
tra tai Canada. Vi vay, vu viéc nay tuong ting véi
Dbiéu 469.1.d BLTTDS 2015, do d6, thudc thdm quyén
chung ctia Toa an Viét Nam. Tuy nhién, TAND tinh
bék Lak lai 4p dung Diéu 469.1.d va Diéu 470.1.b
BLTTDS 2015 d€ xac dinh thdm quyén cua Toa 4n.
Cén luu y thém 13, biéu 470.1.b BLTTDS 2015 chi
dugc ap dung khi d6 1a vu 4n ly hon (c6 tranh chip vé
tai san hodc quyén nudi con hodc ca hai) chi khong
phaila yéu cdu vély hon (khdng cé tranh chép). Tu dé
cho thdy, TAND tinh Ddk Lik da dp dung chua chinh
xac quy dinh ctia phép luét.

Hay tai Ban an s6 02/2019/HNGD-ST ngay
22/01/2019 cia TAND tinh Déng Thap, Toa an ciing
vién dan Diéu 470.1.b BLTTDS 2015 dé€ x4c dinh
th&m quyén riéng biét ctia Toa 4n trong khi ndi dung
vu viéc cho thdy, day cting 1a yéu cau ly hon gitia cac
duong su ma khong c6 tranh chép vé tai san chung
cing nhu quyén nudi con. Mit khac, thoi diém mot
trong cac bén duong su la cong din Viét Nam ndp
don yéu cau ly hon, thi bén duong su con lai dang
thudng tri ¢ nudc ngoai du trude do cic bén déu cu

tr tai Viét Nam®©

. Nhu véy, vu viéc nay chi thudc
thdm quyén chung ctia Toa 4n Viét Nam cin ct vao
Dbiéu 469.1.d BLTTDS 2015.

Mit khac, cac Toa 4n Viét Nam ciing khong giai thich
1o rang (va quy dinh ctia phap luét ciing khong dé cap
dén) noi thudng tri chung ctia cac duong su dugc xac
dinh tai thoi diém mot trong cac bén ndp don yéu ciu
ly hon hay thoi diém trude d6. Béi 1€, cach hiéu khéc
nhau sé dan dén céch thiic 4p dung quy dinh ctia phép
luat sé khdc nhau. Chéng han, chi X (cong dan Viét
Nam) két hon v6i anh Y (cong dan nudc ngoai). Hai
vg chéng cung sinh séng 6n dinh tai Viét Nam trong
khoang thoi gian 03 nam. Vg chong ciing tao lap dugc
khoi tai san chung c6 gia tri. Dén ndm thit 4 thi cac
bén phét sinh méu thuln, anh B trd vé nudc. Chi A
ndp don tai Toa 4n Viét Nam yéu ciu dugc ly hon véi
anh B dong thai phén chia tai san chung.

Nhu véy, tai thoi diém chi A nop don ly hon, hai vg
chéng khong c6 cung noi thudng trd, va néu tinh thoi

di€m nay thi Toa 4n Viét Nam c6 thdim quyén chung
theo Diéu 469.1.d BLT'TDS 2015. Ngugc lai, néu xac
dinh thoi diém hai vg chdng cuing sinh sdng trude do
thi Toa 4n Viét Nam cé thdm quyén riéng biét theo
biéu 470.1.a BLTTDS 2015. Téc gid cho rang, noi
thuong tra cta cac bén duong sy sé dugc xac dinh
tai thoi diém duong sy ndp don yéu ciu ly honl. Cach
hiéu nhu véy sé phu hgp va thong nhit véi giai doan
tiép theo 1a xac dinh phap luét 4p dung gidi quyét vu
viéc ly hon c6 yéu t6 nude ngoai khi ma “noi thudng
tri chung ctia vg chong” duge xéc dinh tai thoi diém
yéu cau ly hon [7, Piéu 127.2].

Tom lai, tac gid kién nghi cin c6 vin ban hudng dan
thi hanh mét s6 quy dinh ctia B6 lu4t T6 tung dan sy
vé thdm quyén ctia Toa 4n Viét Nam d6i véi vu viéc ly
hoén ¢6 yéu t6 nudc ngoai theo hudng:

- Vu viéc ly hon dugc quy dinh tai Diéu 469.1.d
BLTTDS 2015 la vu viéc ma mot trong cdc duong sy
la cong dan Viét Nam hodc cdc duong sy la ngudi nuidc
ngodi cu trii tai Viét Nam vao thoi diém yéu cdu ly hon.
- Vu dn ly hén dugc quy dinh tai Diéu 470.1.b BLTTDS
2015 la vy dn gitia cong dan Viét Nam thudng trii &
trong nudc va ngudi nudc ngoai cu tru tai Vit Nam
vao thoi diém yéu cau ly hon.

- Nguidi nudc ngodi cu trii tai Viét Nam la trudng hgp
ngudi nudc ngodi ¢ du diéu kién dé dugc cdp Thé
thudng tri, Thé tam trii hodc dugc cdp gidy mién thi
thiic c6 thoi han khong qud 05 ndm theo quy dinh cila
Ludt Nhdp canh, xudt cdnh, qud cdnh, cu trii ciia nguidi
nudc ngoai tai Viét Nam 2014.

PHAP LUAT AP DUNG POI VOI LY
HON CO YEU TO NUGC NGOAI

Phép luat ép dung dé diéu chinh viéc ly hon c6 yéu t6
nudc ngoai dugc ghi nhén trong cac Hiép dinh tuong
trg tu phép dugc ky két gitia Viét Nam va cac nudck,
vé co ban la:

- Phdp ludt ciia Nudc ky két ma hai vg chong la cong
dan khi dua don ly hon;

ITrudng hgp sau khi Toa 4n Viét Nam thu Iy ma mét trong cac
bén duong sy thay d6i noi cu tra thi khong lam thay d6i tinh chét
th&m quyén (th&m quyén chung hodc thdm quyén riéng biét) cing
nhu thim quyén gidi quyét ciia Toa 4n. Xem thém: [*, Diéu 471].

kpiéu 20 HDTTTP Viét Nam — Tiép Khic; biéu 25 HDTTTP
Viét Nam - Cuba; Diéu 33 HDTTTP Viét Nam - Hungary; Diéu 22
HDTTTP Viét Nam -Bungary; Diéu 26 HDTTTP Viét Nam -Ba Lan;
Diéu 26 HDTTTP Viét Nam -Ucraina; Diéu 26 HDTTTP Viét Nam
-Mong C&;... Tuy nhién, quy tic xdc dinh phép luat ép dung trong ly
hon c6 yéu t6 nudc ngoai 6 cac HDTTTP dugc ky két gitia Viét Nam
v6i Lao (Diéu 27); Viét Nam v6i Lién Bang Nga (Piéu 26) va Viét
Nam v6i Belarut (Diéu 28) c6 mot chut khac biét, cu thé nhu sau: (1)
Phap luat ctia Nudc ky két ma hai vg chéng 1a cong dan; (2) Phép luét
ctia Nudc ky két noi hai vg chong cling cu tra, néu vg chéng cé quéc
tich khéc nhau; (3) Phép luat ciia Nudc ky két c6 Toa dn nhén dugc
don kién, néu vg chong khong cting noi cu tru.
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- Néu hai vg chong khong cé cing qudc tich, phdp ludt
ap dung la phép ludt ciia Nudc ky két c6 Toa dn nhan
duodc don kién.

biéu 127 Luét hon nhan va gia dinh 2014 quy dinh vé
phép luét &p dung d6i vé6ily hon co yéu t6 nudc ngoai,
theo do:

(1) Viéc ly hén giita cong dan Viét Nam vdi ngudi nudc
ngodi, gitia ngudi nudc ngoai vdi nhau thudng trii &
Viét Nam dugc gidi quyét tai cd quan cé thdm quyén
ctia Viét Nam theo quy dinh ctia Ludt nay.

Quy dinh tai Biéu 127.1 & trén dugc dién giai thanh
02 ndi dung chinh:

- Cong déan Viét Nam ly hon véi cong dan nude ngoai
tai Toa an Viét Nam thi phap luit Viét Nam dugc ap
dung dé diéu chinh quan hé nay. Quy dinh nay dugc
dp dung d6i véi: (i) Cac bén déu thuong tru tai Viét
Nam vao thoi diém yéu ciu ly hon va; (ii) Bén 1a cong
dan Viét Nam thudng tra tai Viét Nam, (bén con lai la
cong dan nudc ngoai khong thuong tra tai Viét Nam)
vao thdi diém yéu ciu ly hon. Diéu nay c6 nghia 13,
néu bén la cong dan Viét Nam khong thuong tra tai
Viét Nam vao thoi diém yéu ciu ly hon thi sé tuan theo
quy dinh tai Diéu 127.2 Luat hon nhén va gia dinh
2014.

- Tuong ty, cong d4n nudc ngoai ly hon véi nhau ma
ca hai déu thuong tru tai Viét Nam thi phap luat Viét
Nam ciing dugc ap dung néu cac bén ndp don 1én Toa
an Viét Nam yéu cdu ly hon.

O ca hai trudng hgp trén, cac nha lam luat Viét Nam
da 4p dung nguyén tic luat noi thudng tra ctia vg
chéng' d€ giai quyét vén dé xung dot phap luat trong
ly hon ¢6 yéu t6 nudc ngoai.

(2) Trong trudng hop bén la cong dan Viét Nam khong
thuong trii ¢ Viét Nam vao thoi diém yéu cdu ly hon
thi viéc ly hon dugc gidi quyét theo phdp ludt ciia nuéc
noi thudng tri chung cia vg chong; néu ho khong cé
noi thudng tri chung thi gidi quyét theo phdp ludt Viét
Nam.

bay 1a quy dinh néi tiép Diéu 127.1, néu bén la cong
dan Viét Nam khong thudng tra tai Viét Nam thi uu
tién ap dung phap luat noi thudng tru chung ctia vg
chong™, néu cac bén cé noi thuong tra khac nhau thi
phép luat ctia nudc cé Toa an giai quyét don kién sé
dugc 4p dung theo nguyén tic Lex fori.

1C6 thé 1a noi thudng trt chung ctia vg chéng (xem thém cha
thich 13) hodc noi thudng tra ctia mot bén vg, chéng (la cong dan
Viét Nam).
™ “Noi thudng trii chung ciia vg chéng” dugc quy dinh trong Tu
phap qudc t& Viét Nam phai dugc hiéu la Qudc gia ma vg chéng cling
thudng tri. Hay néi céch khéc, vg chéng khéng nhat thiét phai cling
chung séng dudi mét mai nha, mét phudng, moét quan, mot thanh
phd, mot bang...méi dugc xem l1a cé “noi thudng tri chung”. Xem
thém: [, tr.297].
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(3) Vigc gidi quyét tai sdn la bdt dong san & nudc ngodi
khi ly hon tudn theo phdp ludt ctia nue noi c6 bdt dong
sdn dé.

Phép luat xdc dinh tai (1) va (2) dugc dp dung dé diéu
chinh cdc vdn dé vé diéu kién ly hon, phan chia tai
san la dong san gitia vg va chong, phan dinh quyén
nuoi con... Riéng d6i véi tai san 1a bat dong san thi hé
thudc luat noi co tai san (lex rei sitae) dugc ap dung
triét d€. Quy dinh nay dugc ddnh gia la phu hgp va
thong nhét gitia cdc qudc gia, nhim tao diéu kién dé
dang hon trong qua trinh giai quyét vu viéc ciing nhu
van dé cong nhan va cho thi hanh ban 4n ly hon lién
quan dén bat dong san.

Tu cac ndi dung dugc quy dinh tai Diéu 127 & trén,
¢6 thé rat ra mot vai nhan xét nhu sau:

Thti nhat, nguyén tic luit noi thudng tri ctia vg chong
dugc ap dung dé€ diéu chinh quan hé ly hon ¢6 yéu t6
nudc ngoai. Po 1a phép luat ctia nudc noi vg chdng
cung thudng tra hodc c6 thé 1a phdp luit ctia nude
noi thudng tri ctia mot bén vg, chong (la cong dan
Viét Nam).

Thi hai, Khoan 2 Diéu 127 quy dinh chua rd rang
“truong hgp mot bén la cong dan Viét Nam....”, vay bén
con lai ¢6 bao gdom chu thé la ngudi Viét Nam dinh cu
& nudc ngoai khong”? Chinh vi sy thiéu ro rang nay
dan dén cac Toa én Viét Nam, khi gidi quyét cic vu
viéc ly hon gitia cong dan Viét Nam ma c6 it nhat mot
bén nguoi Viét Nam dinh cu 6 nudc ngoai, c6 cach
thiic xac dinh phép luat 4p dung hoan toan khac nhau.
Vi du, chi Vi Thi Kiéu N (c6ng dan Viét Nam, thudng
tru tai tinh Pong Nai) ndp don tai TAND tinh Ddng
Nai yéu cdu dugc ly hon véi anh Pham Trong D (cong
dén Viét Nam, dinh cu tai Hoa Ky). Theo Ban an s6
37/2017/ HNGD-ST ngay 11/08/2017 thi TAND tinh
Dbong Nai da ap dung céc quy dinh tai Diéu 8, Diéu 9,
Diéu 51, Diéu 53, Diéu 56, Diéu 58, Diéu 81, Diéu 82,
Diéu 83 va Diéu 84 Luat hon nhan va gia dinh 2014
chit khong phai 1a cac quy dinh tai Chuong VIII Luat
hon nhén va gia dinh 2014 vé€ quan hé hon nhéan va

(5 day, tac gia khong xét dén trudng hop bén con lai 1a cong dan
nudc ngoai vi la cha thé “duong nhién” dugc dé cip dén tai quy dinh
nay. Tac gia cting khong phén tich truong hop cong dan Viét Nam
ra nudc ngoai hoc tap, lao dong (co6 thoi han)... va dia chi thudng
tri van ¢ Viét Nam thi khong dugc xem 1a nguoi Viét Nam dinh cu
& nudc ngoai (vi khong dép ting dugce tiéu chi cu trd, lam an, sinh
song lau dai & nudc ngoai) nhung thuc tién xét xtt ¢ mot s6 Toa an
thi cho ring nhiing trudng hgp nay duge xem 1a “ngudi Viét Nam
dinh cu 6 nudc ngoai” va do dé, xac dinh day la quan hé ly hon cé
yéu t6 nudc ngodi. Xem thém: Ban dn s6 01/2018/HNGD-ST ngay
28/08/2018 ctia TAND tinh Tuyén Quang, https://thuvienphapluat.
vn/banan/ban-an/ban-an-012018hngdst-ngay-28082018-ve-ly-hon
-co-yeu-to-nuoc-ngoai-47227; Ban an s6 20/2019/HNGD-ST ngay
25/10/2019 ctia TAND tinh Quang Binh, http://diendanngheluat.vn
/upload/files/TONG%20HOP%20BAN%20AN%20-%20TRANH%
20CHAP%20LY%20HON%20C0O%20YEU%20T0%20NUOC%20
NGOALpdf, truy cap ngay 29/12/2020.
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gia dinh ¢6 yéu t6 nu6c ngoai d€ giai quyét vu viéc [°,
tr.64].

Hay tai Ban an s6 59/2016/HNGD-ST ngay
30/09/2016 ctia TAND tinh Nghé An xét xtt vu an ly
hon gitia Nguyén don 1a chi Pau Thi H (céng dan
Viét Nam, thudng tru tai tinh Nghé An) va Bi don
13 anh Tran Khac T (cong dan Viét Nam, dinh cu &
Diic). Toa an cing dp dung Diéu 53, Diéu 56, Diéu
81, Diéu 82 va biéu 83 Luit hon nhan va gia dinh
2014 [°, tr.94].

Tuy nhién, tai Bdn 4n s6 79/2019/HNGD-ST ngay
20/11/2019 ctia TAND thanh phé Pa Néng lién quan
dén vu viéc ly hon gitta 6ng Truong Quang Hoang V
(cong dan Viét Nam, thudng tru tai Pa Néng) va ba
Huynh M (cong dén Viét Nam, dinh cu tai Hoa Ky),
TAND thanh phé Pa Néng da 4p dung Diéu 122 va
biéu 127 Luat hon nhan va gia dinh 2014 dé€ lam can
cu giai quyét viéc ly hon cho céc duong su [°, tr.26].
Béan 4n s6 16/2017/HNGD-ST ngay 12/04/2018 cua
TAND thanh phd Da Ning dugc ban hanh truéc do
cling theo hudéng tuong tu [, tr.43].

Theo quan diém cta téc gia, trong viéc ly hon gitia
mot bén 1a cdng dan Viét Nam va mot bén 13 cong
dan Viét Nam dinh cu 6 nu6c ngoai thi luét ap dung
cho quan hé nay la phép luat cia nudc noi vg chong
6 cling quoc tich, tic 1a phap luat Viét Nam (cu thé
la Luat Ludt hon nhén va gia dinh 2014). Trudng hgp
mot bén 1a ngudi Viét Nam dinh cu 6 nudc ngoai da
ti bo qudc tich Viét Nam thi day la Iy hon c6 yéu t6
nudc ngoai va do d6, quy dinh ctia Tu php quéc té
Viét Nam (DPiéu 127 Luat hén nhén va gia dinh 2014
) sé dugc ap dung.

Thi ba, quy dinh tai Diéu 127 Lu4t hén nhan va gia
dinh 2014 chua bao ham hét cac tinh huéng phat sinh
trong thuc té, ching han nhu c6ng dan nudc X thudng
tru tai Viét Nam nop don tai Toa an Viét Nam yéu cau
dugc ly hon véi cong dan nude Y thuong tru tai nude
Y, vdy phép luat 4p dung d€ giai quyét vu viéc ly hon
trén 13 phap luat nuéc X, nudc Y hay phap luat Viét
Nam®?

Trudc ndm 2010, phap luat EU chua c6 mdt vin ban
nao quy dinh vé cach thiic gidi quyét xung dot phap
luit trong Iy hon c6 yéu t6 nudc ngoai. Nham tao mot
su thong nhét trong viéc ap dung phap luit gitia cac
Qudc gia thanh vién va tranh vu viéc tré nén phuc
tap, ny ban Chau Au (EC) da dé xuit mot s6 giai phap

°Trong trudng hop nay, Toa an can ap dung Piéu 122 Luat hén
nhén va gia dinh 2014 quy dinh vé 4p dung phap luét d6i véi quan
hé hon nhén va gia dinh ¢6 yéu t6 nudc ngoai. Néu Diéu 122 khong
chita dung ndi dung lién quan thi Toa dn cin vién dan cdc quy dinh
vé xdc dinh phap luat ap dung ddi v6i quan hé dan sy c6 yéu t6 nudce
ngoai ctia BLDS 2015 (Piéu 664). Tuy nhién, déy chi 1a cach thic
gidn tiép, chung ta cin mot quy pham phdp luat truc tiép quy dinh
lut 4p dung d6i véi ly hon o yéu t6 nudc ngoai.

dé xac dinh phap luét 4p dung déi vé6i céc van dé lién
quan dén ly hon. Céac déxuit nay dugc tong hgp trong
mot van ban goi la Green Paperlo. Theo d6, luat ap
dung cho ly hén ¢6 yéu t6 nudc ngoai 1a phap luat ctia
nudc noi ¢6 moi lién hé mat thiét nhat. Do co thé
la phép luét ctia nudc noi vg chong cung cu tri ngay
truge thoi diém yéu ciu ly hon; phap luat ctia nude
ma vg chong cung thoa thuan lya chon; phép luat ctia
nudc ndi vg chong c6 cling qudc tich. ..

Ngay 20/12/2010, EU da ban hanh chinh thtic Nghi
dinh s6 1259/2010 v€ trién khai ting cudng hop tic
trong linh vyc luat 4p dung cho ly hon va ly than hop
phap (goi tat 1a Rome IIT) ! va théng nhit nhu sau:
Céc bén c6 quyén thoa thuan lya chon phdp luat ap
dung d6i v6i ly hon va ly than (Piéu 5.1 Nghi dinhP).
Do 1a phép luat cia mét trong cac nudce sau: (i) phdp
lugt ctia nuéc noi vg chéng cu tri thudng xuyén vio
thdi diém xdc ldp théa thudn; (i) Phdp ludt ciia nudc
noi cu trii cudi cing ciia vo chong va mot trong cdc bén
van cu trii thudng xuyén tai dé vao thoi diém xdc lgp
théa thudn; (iii) phdp ludt ciia nuidc ma mot trong cdc
bén la cong dan vao thoi diém xdc lap théa thudn hodc;
(iv) phdp ludt ctia nide c6 Toa dn gidi quyét vu viéc.
Trudng hop cac bén khong thoa thuan chon luét ap
dung thi phép luit cia mot trong cac nudc sau sé dugc
ap dung (theo thi ty) d€ diéu chinh viéc ly hon (Diéu
8 Nghi dinh):

- Phdp ludt ciia nu6c noi vg chong cu trii thudng xuyén
vao thoi diém Toa dn thu Iy vu viéc

- Phdp ludt ciia nu6c noi cu trii cudi cing ciia vg chong
véi diéu kién la thoi han cu trii khong két thiic trudc 01
ndm k&t ngay Toa dn thu ly va mot trong cdc bén van
cu tril tai dé.

- Phdp ludt ciia nuiéc ma vg chong c6 ciing quéc tich;

- Phdp ludt ciia nudc c6 Toa dn gidi quyét vu viéc.

Céc quy dinh tuong tu cing dugc tim théy tai Diéu
55 Luat Tu phap quéc té cia Bi '? vé luat 4p dung d6i
v6i ly hon va ly than™

PNguyén van: “The spouses may agree to designate the law ap-
plicable to divorce and legal separation provided that it is one of the
following laws: (a) the law of the State where the spouses are habitu-
ally resident at the time the agreement is concluded; or (b) the law of
the State where the spouses were last habitually resident, in so far as
one of them still resides there at the time the agreement is concluded;
or (c) the law of the State of nationality of either spouse at the time
the agreement is concluded; or (d)the law of the forum”

INguyén van: “In the absence of a choice pursuant to Article 5,
divorce and legal separation shall be subject to the law of the State:
(a) where the spouses are habitually resident at the time the court
is seized; or, failing that (b) where the spouses were last habitually
resident, provided that the period of residence did not end more than
1 year before the court was seized, in so far as one of the spouses still
resides in that State at the time the court is seized; or, failing that (c)
of which both spouses are nationals at the time the court is seized; or,
failing that (d) where the court is seized” .

"Nguyén vin: “§1. Divorce and legal separation are governed: 1°
by the law of the State where both spouses have their habitual residence
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(1) Ly hén va ly than dugc diéu chinh béi:

- Phdp ludt ciia nudc noi vg chong cu trii thudng xuyén
tai thoi diém yéu cdu;

- Phdp ludt cia nudc noi cu tri cudi cung ciia vg chong
va mot trong cdc bén van cu trii 8 ddy tai thoi diém yéu
cdu;

- Phdp ludgt ciia nuéc ma vg chong c6 ciing qudc tich;

- Néu khong thudc cdc trudng hgp 6 trén, phdp ludt Bi
dugc dp dung.

(2) Cdc bén c6 thé théa thudn lya chon phdp ludt dp
dung cho vdn dé ly hon va ly than. Tuy nhién, cdc bén
chi 6 thé lya chon phdp ludt cia mét trong cdc nudc
sau:

- Phdp ludt ctia nuéc ma vg chong déu la cong dan tai
thdi diém yéu cdu;

- Phdp ludt Bi.

Nhu véy, nguyén tic noi thudng trd chung cta vg
chong dugc uu tién ap dung, néu vg chong khong cé
noi thudng tru chung thi sé 4p dung nguyén tac luit
qudc tich. Trudng hop khong thé ap dung hai nguyén
tac trén thi luat 4p dung la phap luét ctia nudc noi c6
Toa 4n nhan dugc don kién.

Mot vén dé€ cing cin phai nhdn manh 13, Tu phép
qudc té Bi cho phép cac bén c6 quyén thoa thuén chon
luat ap dung doi véi ly hon co yéu t6 nudce ngoai, thé
nhung, viéc lya chon nay c6 giéi han nhét dinh, theo
dd, cac bén chi dugc lya chon phéap lut ctia nuéc ma
vg chong la cong dan hodc phap luit Bi. Ngugc lai,
Nghi dinh Rome III m& rong pham vi chon luat ctia
cac bén va d6 déu 1a phéap ludt ctia cac nudc c6 mai
lién hé mat thiét v6i vin d€ phép ly nay.

T géc do so sanh, danh gid tinh hgp ly va dya trén
moi lién hé mét thiét, tic gia thdy ring, Diéu 127 Luit
hén nhan va gia dinh 2014 nén dugc sta déi theo
hudng quy dinh bao quét hon d€ c6 thé giai quyét téi
da cac tinh huéng phat sinh ti thuc tién, cu thé, phap
luit 4p dung d6i véi ly hon ¢ yéu t6 nude ngoai la:

- Phdp ludt ciia nuide noi thudng trii chung ciia vg chong
tai thoi diém yéu cdu ly hon. Néu cdc bén khong cé noi
thudng trii chung, phdp ludt ciia nuéc noi thudng tri
ctia mot trong cdc bén dugc dp dung

- Phdp ludt ciia nuiéc ma vg chong c6 ciing quoc tich;

when the action is introduced; 2° in the absence of a habitual residence
on the territory of one State, by the law of the State on the territory of
which the last joint habitual residence of the spouses was located if one
of them has his habitual residence on the territory of that State when the
action is introduced; 3° in the absence of the habitual residence of one
of the spouses on the territory of the State where the last joint habitual
residence was located, by the law of the State of which both 9 spouses
have the nationality when the action is introduced; 4° in other cases, by
Belgian law.; $§2. The spouses may however choose the law, which will
apply to the divorce or the legal separation. They can only designate one
of the following laws: 1° the law of the State of both spouses’ nationality
when the action is introduced; 2° Belgian law. The choice has to be
expressed at the time of the first appearance in court”.
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- Phap luat Viét Nam.

Thuc tién Viét Nam cho thdy, ching ta chua nén cho
phép cac bén dugc thoa thuan chon luét ap dung doi
v6ivéan dély hon, bdi 1€, quan hé nay khong don thuan
chila phan chia tai san gitia vg va chong ma con anh
huong rit 16n dén quyén nhan thén, quyén ctia con
chung. Do d6, véi trinh d¢ dén tri chua cao, lai khong
dong déu gitia cac ving mién, rit dé dan dén trudng
hgp mot bén ap dit y chi cia minh vao bén con lai.
Mit khéc, quan hé hon nhén va gia dinh con gin lién
v6i van hoa, tin ngudng va phong tuc cia méi qudc
gia. Chinh vi vy, cac bén khong dugc phép chon luét
ap dung ciing 1a mét trong nhiing cach thtic bao vé
trat tu cong cong va tranh tinh trang lan tranh phép
luat®, nhiing vdn d€ ma vén di nén Tu phap nudc nha
chua dt manh dé c6 thé duong dau.

KET LUAN

Quan hé hon nhan va gia dinh ¢6 yéu t6 nudc ngoai
ndi chung va ly hon c6 yéu t6 nudc ngoai ndi riéng
la mét trong nhiing quan hé din sy c6 yéu té nudc
ngoai phé bién nhit tai Viét Nam hién nay. Tuy nhién,
khung phdp ly diéu chinh vin dé ly hon van ton tai
mot s6 bét cap ca vé mit ly luan va thyc tién dan dén
viéc ap dung phép luat con gay nhiéu khé khan cho
céc cha thé lién quan.

Nguyén tic ludt noi cu trd va nguyén tac luit qudc
tich dugc uu tién dp dung d€ xéc dinh thdm quyén
ctia Toa 4n qudc gia va gidi quyét xung dot phap luit
trong ly hon c6 y€u t6 nudc ngoai. Bén canh d6, néu
hai nguyén tac trén khong thé dugc 4p dung vi thiéu
diéu kién cén thiét thi giai phap cudi cung 1 stt dung
nguyén tic luat tda dn (Lex fori). Day la cdc nguyén
tac dugc thiia nhan rong rai trong Tu phap quoc té cac
nudc va Viét Nam cén stia d6i khong chi d€ phu hgp
v6i thong 1é qudc té ma con giup cdc bén giai quyét
vu viéc mot cach dé dang hon; Tu d6, bdo dam t6i da
quyén va lgi ich clia cac bén trong quan hé qudc té.

DANH MUC TU VIET TAT

BLTTDS 2015:
92/2015/QH13.
BLDS 2015: B0 luat Dan sy s6 91/2015/QH13.
HDTTTP: Hiép dinh tuong trg tu phap
TAND: Toa 4n Nhéan dan

EU: Lién minh Chau Au

Bo luat T6 tung Déan su so

Lén tranh phdp luat 13 hién tugng duong su dung nhiing bién
phdp cang nhu tht doan d€ tranh viéc d4p dung hé théng phap luat
déng 1& phai dugc dp dung diéu chinh cic quan hé cta ho va nhim
t6i hé thong phap ludt khac 6 lgi hon. Puong sy thuodng tim cach
14n trdnh phdp ludt bang cdc tha doan nhu thay d6i noi cu tru, thay
d6i qudc tich, thay ddi tinh cht cta tai san... hodc thoa thuén lya
chon phép luét ctia nuéc ma 6 lgi hon cho minh.
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TUYEN BO XUNG POT

Tac gid xin cam doan ring khong cé bat ky xung dot

lgi ich nao trong cong bo bai bao.

TUYEN BO PONG GOP CUA TAC GIA

Toan b nodi dung bai viét chi do tac gia thuc hién.
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ABSTRACT
Globalization is a connection to bring countries closer together, not only in the development of

(= N labor and international trade but also in marriage and family relations involving foreign elements.
Use your smartphone to scan this In these legal relations, a divorce involving foreign elements is an important matter which the law-
QR code and download this article makers always pay close attention to. Currently, the provisions of Vietnamese Private International

Law governing divorce involving foreign elements are relatively sufficient, which can deal with most
of the legal issues arising from practice, protecting Vietnamese citizens' interest, especially women.
However, the terms of the National Court's jurisdiction over a divorce case involving foreign ele-
ments and the determination of the applicable law have been confusing that need to be resolved
and clarified. From the experience in Private International Law of the other countries, in partic-
ular EU Regulations and Belgian Private International Law on divorce with foreign elements, this
article will point out some basic shortcomings, simultaneously proposing corresponding solutions
appropriate for Vietnamese law, the economic, political, and social background of our country.
Key words: Divorce involving foreign elements, jurisdiction, applicable law, Private international
law
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