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TOM TAT

Diéu 35 Hién phép Viét Nam 2013 quy dinh "Cong dan cé quyén lam viéc, lua chon nghé nghiép, viéc
lam va noi lam viéc!" Bay 1a mot trong nhiing quyén co ban clia céng dan va dugc cu thé hoa bang
nhiéu quy dinh khac nhau, dé diéu chinh quan hé lao déng gilta nguai lao ddng va ngudi st dung
lao déng. Trong s6 dé co quy dinh vé quyén don phuong chdm dut hop dong lao ddng clia ngudi
lao dong. V&i pham vi bai viét nay, tac gia chi ra moét sé van dé lién quan téi quyén don phuong
cham dut hop dong lao dong clia ngudi lao déng dugc quy dinh trong Bo luat Lao déng 2019, cu
thé 1a cac quy dinh tai Myc 3 Chuong Ill. Bé lam 16 va sau sac hon véan dé, tac gia s dung phuong
phap so sénh cac quy dinh clia BS luat Lao dong 2019 vdi cac quy dinh clia BO luat Lao dong 2012,
danh gia va phan tich cac van dé vé can cu, thd tuc thuc hién quyén don phuong cham dit hop
déng lao déng clia ngudi lao dong; quyén va nghia vu clia ngudi lao dong khi don phuong cham
dut hop déng lao déng dung phap luat; quyén va nghia vu clia ngudi lao déng khi don phuong
cham dut hop déng lao dong trai phap luat. Trong dé, cac van dé vé can c cham dit hop dong
lao dong, thai gian bao trudc khi don phuong cham dit hop déng lao déng, trg cap thoi viéc, trg
cép that nghiép dugc phan tich ki dé lam ndi bat nhimg diém tich cuc cing nhu nhing 16 héng
con ton tai, anh hudng téi ngudi lao dong va nguadi st dung lao déng. Cudi cung, tac gia dua ra
mot s6& dé xudt kién nghi nham hoan thién hon quy dinh phép luat, tao sy can béng va én dinh
trong quan hé lao dong cling nhu sy phét trién bén ving ddi vdi kinh té, xa hoi.
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cap thoi viéc

DAT VAN DE

B¢ luat Lao dong 2019 c6 hiéu lyc tii ngay 01 thing
01 ndm 2021 mang nhiéu diém mdi so v6i Bo luit
Lao dong 2012, trong d6 c6 cac quy dinh lién quan téi
quyén don phuong chdm dit hgp dong lao dong ctia
ngudi lao dong, tao ra nhiing tac dong 16n vé quyén
va nghia vu ctia cac bén trong quan hé lao dong. Cac
quy dinh nay 1a su cu th€hod quyén lam viéc, lua chon
nghé nghiép, viéc lam va noi lam viéc ctia cong dan
dugc quy dinh trong Hién phap 2013 [!, Diéu 35].
Dong thoi théhién tinh thin bao vé ngudilao dong, 1a
mot trong nhiing nguyén tic cht dao ctia B luét lao
dong qua cac ndm. Tuy nhién cac quy dinh nay ciing
dat ra nhiing khé khan nhat dinh cho ngudi st dung
lao dong. Chinh vi vay, bai viét phén tich, danh gid
quy dinh phdp luat, chi ra tac dong ctia cic quy dinh
phép luat vé quyén don phuong chdm diit hgp dong
lao dong ctia ngudi lao dong, hé qua phap ly cta viéc
chdm dut hgp dong lao dong d6i véi ngudi st dung
lao dong dong thai dé xudt, kién nghi mot s6 giai phap
nhdm han ché cic vuéng mic khi 4p dung quy dinh
ctia B luat lao dong 2019 trong thuc tién.

NOI DUNG BAI VIET

Cén c& va tha tuc don phuong cham dut
hop déng lao déng ctia ngudi lao déng

B¢ luatlao dong 2012 quy dinh hgp donglao dong bao
gom ba loai: hgp dong lao dong khong xac dinh thoi
han; hgp dong lao dong xdc dinh thoi han tii 12 t6i 36
thang va hgp dong lao dong theo muia vu hodc theo
mot cong viéc nhét dinh c6 thsi han duéi 12 thang [2,
biéu 22]. Tuy nhién, B luit Lao dong 2019 lai chia
hgp dong lao dong thanh hai loai bao gébm hgp dong
lao dong khoéng xac dinh thoi han va hop doéng lao
dong xac dinh thoi han, la loai hgp dong lao dong ma
trong dé cac bén xac dinh thoi han, thoi diém chim
dit hiéu lyc ctia hgp dong trong khoang thdi gian
khong qua 36 thang [, Piéu 20]. Nhu vay, theo quy
dinh ctia B¢ lu4t lao dong 2019 thi hgp déng lao dong
theo mutia vy hodc lam mot cong viéc nhdt dinh duéi
12 thang khong phai 1a mot loai hgp dong riéng biét
niia ma déy ciing la hgp dong lao dong xac dinh thoi
han. Chinh x4c hon, khai niém hgp déng lao dong
theo mua vu hodc theo mdt cong viéc nhat dinh cd
thoi han duéi 12 thang trd thanh khai niém hgp dong

Trich dan bai bao nay: Hang T T. Mt s8 van dé vé quyén don phuong cham diit hop déng lao dong
ciia ngudi lao dong theo quy dinh ctia B6 luat Lao déng 2019. Sci. Tech. Dev. J. - Eco. Law Manag.;
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lao dong xdc dinh thdi han c6 thoi han dudi 12 thdng va
chi xuét hién trong cac quy dinh vé quyén don phuong
chim diit hgp dong cta cac bén khi quy dinh téi thoi
han bdo trudc. Theo danh gia cta tac gia, viéc thay
d6i quy dinh nhu trén 1a diéu phtu hgp, han ché sy
nham 1an d6i véi viéc hiéu va dp dung phép luat. Boi
1&, khi dya vao cén cti thoi han ctia hgp dong lao dong
dé phan loai thi hgp dong theo muia vy hodc theo mot
cong viéc nhét dinh c6 thoi han dudi 12 thang ciing
la hgp dong lao dong xac dinh thoi han vi thoi han,
thoi diém chdm dit hiéu lyc ctia hgp dong da dugc
cac bén xac dinh r6 khi giao két hgp dong.

Tuy nhién, cic quy dinh vé quyén don phuong chim
duat hop dong lao dong clia ngudi lao dong va viéc
phén loai hgp dong lao dong theo quy dinh cua Bo
luatlao ddng 2019 da khong con tao ra nhiéu khac biét
vé hau qua phap ly khi ngudi lao dong don phuong
chim dit hgp dong va dong thoi ciing khong mang
nhiéu y nghia d6i v6i ngudi stt dung lao ddng nhu quy
dinh trong B0 luat lao ddng 2012. Bai lé:

“Quyén don phuong chdm diit hgp dong la quyén duge
“riit chan” ra khéi mét hgp dong da dugc giao két
triée™*.
chidm dut hgp dong lao dong ctia ngudi lao dong

Nhu vay c6 thé hiéu quyén don phuong

la quyén ctia ngudi lao dong dugc ngling thuc hién
nghia vu lam viéc theo nhu thoa thuin trong hop
dong lao dong da giao két trude d6 voi ngudi stt dung
lao dong.

Diéu 37 B luat Lao dong 2012 quy dinh, ngudi lao
dong lam viéc theo hgp dong lao dong xac dinh thoi
han, hgp déng lao dong theo mua vy hodc theo mot
cong viéc nhat dinh c6 thoi han dudi 12 thang c6
quyén don phuong chdm diit hgp donglao dong trudc
thoi han trong nhiing trudng hop sau:

a, Khong dugce bd tri theo dung cong viéc, dia diém
lam viéc hodc khong dugc bao ddm diéu kién lam viéc
da thoa thuén trong hop dong lao dong;

b, Khong dugc tra luong ddy du hodc tra luong khong
ding han da thoa thué4n trong hgp dong lao dong;

¢, Bi ngugc dai, qudy roi tinh duc, cudng buic lao dong;
d, Ban than hodc gia dinh c6 hoan canh kho6 khin
khong thé tiép tuc thuc hién hgp dong lao dong;

d, Pugc bau lam nhiém vu chuyén trach & co quan
dan ctt hodc dugc b6 nhiém giti chiic vy trong bo may
nha nudc;

e, Lao dong nit mang thai phai nghi viéc theo chi dinh
clia ¢o s¢ kham bénh, chita bénh c6 thdm quyén;

g, Nguoi lao dong bi 6m dau, tai nan da diéu tri 90
ngay lién tuc d6i véi nguosi lam viéc theo hgp dong
lao dong xac dinh thoi han va mot phén tu thoi han
hop dong d6i v6i ngudi lam viéc theo hgp dong lao
dong theo mua vy hodc theo mot cdng viéc nhat dinh
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6 thoi han duéi 12 thang ma kha nanglao dong chua
hoi phuc.

Nhu vay, gia st nguoi lao dong A tham gia lao dong
v6i hop dong lao dong xdc dinh thoi han hodc hop
dong lao dong theo mua vu hodc theo mét cong viéc
nhét dinh c6 thoi han dudi 12 thang thi theo B luét
Lao dong 2012, A mudn chdm dut hgp dong lao dong
can phai dya vao mot trong cic cin ctt néu trén dé
dugc xem la don phuong chdm dut hgp dong hop
phép. Bén canh do, theo khoan 2 Diéu 37 Bo luit Lao
dong 2012 quy dinh vé thoi han bdo trude trong cac
truong hop néu trén, A phai bao trudc cho nguai st
dung lao dong it nhéit 3 ngay lam viéc déi véi trudng
hgp a, b, ¢ va g; it nhat 30 ngay néu la hgp dong lao
dong xdc dinh thoi han, it nhét 03 ngay néu la hop
dong lao dong theo mua vu hodc theo mot cong viéc
nhét dinh c6 thoi han duéi 12 thing d6i véi trudng
hop d va d; d6i véi trudng hgp e thi thoi han bao trude
dua vao thdi han ctia co s kham bénh, chiia bénh c6
thdm quyén chi dinh.

Tuy nhién, t6i thoi diém Bo luat Lao dong 2019 co
hiéu lyc, quy dinh trén da dugc thay d6i bsi Diéu 35,
theo d6 khong con ton tai cac trudng hgp dugc coi la
diéu kién can dat ra d6i v6i ngudi lao dong khi ngusi
lao dong muon thuc hién quyén don phuong chim
dit hgp dong lao dong trong trudng hop ngudi lao
dong lam viéc v6i hgp dong lao dong xdc dinh thoi
han, hgp dong lao dong theo mua vu hodc thuc hién
mot cong viéc nhat dinh c6 thoi han dudi 12 thang.
Nhu véy, A c¢6 thé don phuong chdm diit hgp donglao
dong va chi can dam bao thoi gian bao trude it nhat
30 ngay néu lam viéc theo hgp donglao dong xac dinh
thoi han c6 thoi han tii 12 thang dén 36 thdng; it nhat
03 ngay lam viéc néu lam viéc theo hgp donglao dong
xdc dinh thoi han c¢6 thoi han dudi 12 thdng; d6i véi
mot s6 nganh, nghé, cong viéc dic thu thi thoi han bdo
truc dugce thuyc hién theo quy dinh ctia Chinh pht.
Hon niia trong hiu hét cac truong hgp quy dinh tai
khoan 1 Diéu 37 B luét Lao dong 2012 lai la nhiing
trudng hop ngudilao dong cé thé nghi viéc khong can
béo trudc theo quy dinh tai khoan 2 Diéu 35 cia B
luat Lao dong 2019.

Viéc stia d6i cac quy dinh trén cho thdy dugc sy tiém
cén cua cic quy dinh phéap luat Viét Nam véi cac quy
dinh phap luét vé lao dong tai mot s6 quéc gia phat
trién nhu My, Uc... Theo d6, thi trudng lao dong ning
dong, hoat dong theo nguyén tic cung - ciu, cac bén
trong quan hé khong bi rang budc qué nhiéu bégi cic
quy dinh phép luit ma c6 thé chdm dit hgp dong lao
dong dé dang khi ngudi lao dong khong con mudn
tiép tuc 1am viéc, hodc ngudi st dung lao dong ciing
¢6 thé don phuong chidm diit mién 14 li do chdm dt
khong lién quan tdi cic quyén cta cong dan nhu vi
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pham quyén binh ding, phan biét d&i xt... > Diéu nay
dugc giai thich boi quan hé lao dong hinh thanh dya
trén y chi ctia cac bén vi vy, khi mot trong cac bén
khéng mudn thuc hién hgp dong thi c6 thé chdm dut
ma khong can ly do, trit mot s vi tri lam viéc quan
trong sé dugc cac bén thio luan cu thé nhiing truong
hop c6 thé chdm dit hgp dong. Diéu nay ciing dé
hiéu trong méi trudng cé chét lugng lao dong cao,
ngudi lao dong ra di sé khong anh hudng qua nhiéu
t6i ngudi st dung lao dong bdi ngudn lao dong luon
phong pht va ¢6 sdn ngudi mong mudn dugc vao lam
tai vi tri d6. Tuy nhién, diéu nay khong dé dang dé
thuc hién tai Viét Nam trong giai doan hién nay khi
trinh d9, kj nang nghé ctia lao dong Viét Nam chua
dat t6i muc cao nhu vay.

Thuc t€ cho thy, hau hét nguoi st dung lao dong
luén mudn tim kiém, giao két hgp dong véi cdc nhan
vién lanh nghé, lam viéc lau dai cho doanh nghiép
ctia minh va diéu nay khéng dé dang tim kiém dugc.
Thong thuong, khi méi bat dau lam viéc hodc chuyén
viéc, ngudi lao dong phai lam quen véi moi trudng
méi, quy trinh lam viéc cta doanh nghiép d¢, ciing
c6 nghia 13 ngudi stt dung lao dong cdn mot thoi gian
dé dao tao ngudi lao dong trong doanh nghiép cta
minh va khoang thoi gian nay dai ngin con tuy thudc
vao nhiéu yéu t6 khac nhau. Khi ngudi lao dong da
quen v6i moi trudng, cong viée, luc dé gia tri stic lao
dong clia ngudi lao dong méi thuc sy c6 y nghia doi
v6i ngudi st dung lao dong va ngudi st dung lao dong
cing mong mudn c6 dugc sy gdn b chia ngudi lao
dong d6i véi doanh nghiép ctia minh. Tuy nhién, Bo
ludt lao dong 2012 va 2019 déu quy dinh ngudi lao
donglam viéc theo hop donglao dong khong xac dinh
thoi han ¢é quyén don phuong chdm dit hgp dong
nhung bdo trudc it nhit 45 ngay. Hon niia, quy dinh
cta Bo luat Lao dong 2019 con cho phép ngudsi lao
dong lam viéc v6i hgp dong lao dong xdc dinh thoi
han c¢6 quyén don phuong chdm diit véi diéu kién bao
trudc it nhat 30 ngay thay vi cac diéu kién trudc day
dugc quy dinh nhu tai khoan 1 Diéu 37 cta B luét
Lao dong 2012. Sy thay d6i nay thé hién dugc rét
ro tinh thin bdo vé ngudi lao dong, tuy nhién ciing
khong thé tranh khoi nhiing téc dong tiéu cuc d6i véi
ngudi stt dung lao dong, ciing nhu sy phat trién cua
cac doanh nghiép.

Thaéi han clia hgp dong lao dong la mot trong nhiing
nodi dung quan trong, bat budc phai c6 khi giao két hgp
dong lao dong cua cac bén. Day ciing 13 mot trong
nhiting di€u khoan thé hién sy dong thuén ¥ chi, cam
két ctia cdc bén va dua vao do bén con lai thuc hién
cdc quyén ctia minh. Thuyc tién dp dung cdc quy dinh
cta B¢ ludt lao dong 2012 cho théy, ngudi sti dung
lao dong khi giao két hgp dong lao dong déu mong

mudn giao két loai hgp déng lao dong xac dinh thoi
han hodc hgp déng lao dong theo muia vu hodc theo
mot cong viéc nhat dinh ¢6 thoi han dudi 12 thang boi
v6i hgp donglao dong khong xac dinh thoi han, ngudi
lao dong c6 thé chdm dit hgp donglao dong hop phap
khi ddm bao vé thoi han bdo trudc it nhét 45 ngay theo
quy dinh tai khoan 3 Piéu 37 B¢ luat Lao dong 2012.
Con v6i hgp dong lao dong xac dinh thaoi han, hodc
hgp dong lao dong theo muia vu hodc theo mot cdng
viéc nhdt dinh c6 thoi han dudi 12 thang, ngudi st
dung lao dong c6 dugc cam két ctia ngudi lao dong vé
thoi han sé lam viéc tai doanh nghiép, cac trudng hop
don phuong chdm dut trai v6i quy dinh tai Diéu 37 B
luat Lao dong 2012 déu 1a cac truong hgp chidm dut
hop dong lao dong trai phap luat [, tr.22-23]. Nho
su bdo ho d6 ctia phép luét, nguoi stii dung lao dong
hoach dinh dugc chién lugc lau dai cho doanh nghiép,
ciing nhu céc chinh sach khac déi véi nhan vién vi
du nhu chinh sach v€ nhén sy, vé dao tao, béi dudng
nang cao tay nghé cho ngudi lao dong... Tuy nhién,
quy dinh tai Diéu 35 B luat Lao dong 2019 c6 thé dan
t61 nhiing kho khin va tré ngai cho ngudi st dung lao
dong béi cam két vé thoi han lam viéc cta nguoi lao
dong khong con mang y nghia rang budc ngudi lao
dong vé thoi gian lam viéc cho ngudi st dung lao dong
niia. Va mot diéu c6 thé thdy rd rang qua quy dinh tai
Diéu 35 cua B ludt Lao dong 2019, d6 la ngusi lao
dong lam viéc theo hgp dong lao dong xac dinh thsi
han thidm chi con c6 thé nghi viéc véi diéu kién don
gian hon (thoi gian bao trudce it nhét 30 ngay) so véi
diéu kién nghi viéc danh cho ngudi lao dong lam viéc
theo hop donglao dong khong xdc dinh thoi han (thoi
gian bdo trudc it nhét 45 ngay theo quy dinh tai Diém
a Khoan 1 Diéu 35 B luat Lao dong 2019), diéu ma
tinh thin cta B¢ luat Lao dong 2012 thé hién ngugc
lai, 1a quyén, l¢i ich ctia ngudi lao dong lam viéc theo
hop dong lao dong khong xac dinh thoi han ludn cao
hon so véi quyén, 1¢i ich ctia nguoi lao dong lam viéc
theo hgp dénglao dong xac dinh thoi han. Va cac quy
dinh vé thoi han hgp dong lao dong, loai hgp dong lao
dong duong nhu chi c6 gid tri rang budc véi mot bén
la ngudi st dung lao dong trong quan hé lao dong ma
thoi”.

Quyén Igi va nghia vu ctia ngudi lao déng
khi don phuong cham dit hop déng lao
dong

Quyén lgi va nghia vu cia ngudi lao déng
khi don phuong chdm dut hop déng lao déng
diung phdp luat

Hanh vi don phuong chdm dit hop dong lao dong
dung phép luat cta ngudi lao dong dugc hiéu 1a viéc
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ngudilao dong tuan thi ddy di cac bude clia qua trinh
chdm dit quan hé lao dong véi ngudi st dung lao
dong da dugc quy dinh trong van ban phép luat. biéu
nay dan t6i nhiing hé quéa phap ly nhit dinh d6i véi
ngudi lao dong, cu thé:

Quyén lgi:

« Dugc trg cdp thoi viéc

Trg cép thoi viéc dugc quy dinh tai BY luit Lao dong
2012 va B¢ luat Lao dong 2019, theo d6 la khoan tién
dugc trich ti quy ctia nguoi sti dung lao dong d€ chi
tra cho ngudi lao dong da c6 thoi gian lam viéc tai
doanh nghiép tit da 12 thang trd 1én nhung vi nhiing
li do nhat dinh ma chdm dit quan hé lao dong. Cac
quy dinh vé trg cip thoéi viéc khong c6 nhiéu thay d6i
trong B¢ luat Lao dong 2019 so v6i Bo luat Lao dong
2012, vi vay sau day, tac gia phan tich dua trén quy
dinh ctia B) luit méi, Bo luat Lao dong 2019.

Trg cdp thdi viéc, quy dinh tai Di€u 46 B luat Lao
dong 2019 dugc chi tra khi hgp dong lao dong chim
dut theo quy dinh tai khoan 1, 2, 3, 4, 6, 7, 9 va 10
biéu 34 Bo luat Lao dong 2019, cu thé 1a cic trudng
hop:

1. Hét han hop déng lao dong

2. Da hoan thanh cong viéc theo hop dong lao dong
3. Hai bén thoa thuan chim dit hgp dong lao dong
4. Ngudi lao dong bi két an tu nhung khdng dugc
hudng 4n treo hodc khong thuc truong hgp dugc tra
tu do theo quy dinh tai khoan 5 Diéu 328 ctia B¢ luét
T6 tung hinh sy, t hinh hodc bi cdm lam cdng viéc
ghi trong hop dong lao dong theo ban 4n, quyét dinh
ctia Toa 4n da c6 hiéu luc phép luét.

5. Nguoi lao dong chét; bi Toa an tuyén bé mat ning
luc hanh vi dan sy, mat tich hodc da chét.

6. Nguoi st dung lao dong la ca nhan chét; bi Toa
an tuyén b6 mét nang luc hanh vi dan sy, maét tich
hodc da chét. Ngudi st dung lao dong khdng phai 1a
ca nhan chdm diit hoat dong hodc bi co quan chuyén
mon vé ding ky kinh doanh thudc Uy ban nhan dan
cdp tinh ra thong bao khong c6 nguoi dai dién theo
phap luat, nguoi dugc uy quyén thuc hién quyén va
nghia vu ctia ngudi dai dién theo phdp luét.

7. Ngudi lao dong don phuong chdm dut hgp dong
lao dong theo quy dinh tai Diéu 35 ctia B¢ luat Lao
dong 2019.

8. Ngudi st dung lao dong don phuong chdm dit hop
dong lao dong theo quy dinh tai Diéu 36 B luét Lao
dong 2019.

Nhu vay c6 thé thdy, viéc ngudi lao dong don phuong
chim diit hgp dong lao dong hgp phap theo quy dinh
tai Diéu 35 ctia B luat Lao dong 2019 1a mdt trong
nhiing can ct d€ ngudi lao dong dugc hudng trg cip
thoi viéc.
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Cing theo quy dinh tai Piéu 46 Bo luit Lao dong
2019, trg cdp thoi viéc dugc tra cho ngudi lao dong da
lam viéc thuong xuyén cho ngudi st dung lao dong
ti dt 12 théng trd 1én, méi ndm 1am viéc dugce trg cip
mot niia thdng ti én luong, trii trudng hop du diu kién
huong luong huu theo quy dinh ctia phap luat vé bao
hiém xa hdi va trudng hgp ngudi lao dong tu ¥ bo viéc
ma khong c6 Iy do chinh déng ti 05 ngay lam viéc lién
tuc tré 1én quy dinh tai diém e khoan 1 Biéu 36 B luét
Lao dong 2019. Khac véi trg cdp mét viéc lam dugc
quy dinh tai Diéu 47 B) luat Lao dong 2019, theo d6
ngudi lao dong dugc chi tra trg cdp khi da lam viéc
thuong xuyén cho nguéi st dung lao dong tu du 12
thang trd 1én ma bi mét viéc do thay déi co ciu, cong
nghéhodc vily do kinh t€ quy dinh tai Diéu 42 hodc do
chia, tach, hgp nhit, sap nhép; ban, cho thué, chuyén
d6i loai hinh doanh nghiép; chuyén nhugng quyén s
htu, quyén st dung tai san ctia doanh nghiép, hop
tac xa quy dinh tai Diéu 43 B¢ luit Lao dong 2019,
ct mbi ndm lam viéc trd 01 thdng tién luong nhung it
nhdt bang 02 thdng tién luong.

Céc quy dinh tai khoan 1 Piéu 46 va khoan 1 biéu
47 B9 luat Lao dong 2019 da thé hién dugc tinh than
nhén vén, cing chinh 13 sy cy thé hoa cta nguyén
tdc bao vé ngudi lao dong trong trudng hgp ngudi
lao dong chidm dut quan hé lao dong véi nguoi su
dung lao ddng ma ngudi lao déng da lam viéc ti da
12 thang trd 1én. Tai cac quy dinh trén ciing cho théy
st bénh vuc ro rang ctia phép luat danh cho nhiing
nguoi lao dong khi phai chdm dit quan hé lao dong
ma ly do khong xuét phat tii phia ngudi lao dong, cu
théla do thay déi co cdu, cong nghé hodc vily do kinh
t€ quy dinh tai Diéu 42 hodc do chia, téch, hgp nhit,
sap nhép; ban, cho thué, chuyén déi loai hinh doanh
nghiép; chuyén nhugng quyén s& hiiu, quyén stt dung
tai san clia doanh nghiép, hgp tac xa quy dinh tai biéu
43 B0 luat Lao dong 2019. Trong cac trudng hgp nay,
ngudilao dong sé dugc nhan trg cdp mét viéc véi miic
tinh trg cdp 12 m6i ndm lam viéc dugc nhén 01 théng
tién luong, nhung t6i thiéu ciing phai bang 02 théng
tién luong. Muc trg c4p ndy cao hon hin so véi mtc
trg cdp ngudi lao dong dugc nhan trong céc trudng
hop quy dinh vé trg cdp thoi viéc, cu thé la méi nim
lam viéc ngudi lao dong dugc nhian mot nia thang
tién luong va khéng c6 quy dinh vé muc t6i thiéu.
Quy dinh nay hoan toan hgp ly bdi cac truong hop
chdm dut quan hé lao dong dugc quy dinh d€ ngudi
lao dong nhan trg cip thoi viéc la nhiing trudng hop
¢6 ly do xudt phat tii phia ctia ngudi lao dong nhu
ngudi lao dong don phuong chdm dit hgp dong lao
dong hgp phéap hodc ti sy dong thuan cta cic bén
trong quan hé lao dong nhu hét han hgp dong lao
dong, hoan thanh cong viéc, theo thoa thuan...
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Tuy nhién, khi xem xét quyén lgi ctia ngudi lao dong
lién quan t6i trg cdp thoi viée, trg cdp mét viéc lam
dat trong méi tuong quan v6i ché do hudng bao hiém
thét nghiép lai c6 mét s6 diém han ché nhat dinh. Cu
thé:

Thoi gian d€ tinh trg cdp mat viéc va trg cdp thoi viéc
dugc quy dinh tai Khoan 2 Diéu 46 va Diéu 47 Bo
ludt Lao dong 2019 1a “téng thdi gian ngudi lao dong
da lam viéc thuc t€ cho ngudi sit dung lao dong trir di
thdi gian ngudi lao dong da tham gia bdo hiém thdt
nghiép theo quy dinh ctia phdp ludt vé bdo hiém thd't
nghiép va thdi gian lam viéc da dugc ngudi sii dung lao
dong chi trd trg cdp théi viéc, trg cdp mdt viéc lam.” Ma
ché d6 bao hiém thit nghiép dudc ap dung tit ngay 01
thang 01 ndm 2009, t6i nay da hon 12 ndm. Nhu vay,
néu ngudi lao dong tham gia vao thi trudng lao dong
trong khoang thoi gian nay thi khi chdm diit quan hé
lao dong sé khong con dugc hudng ché do trg cép
thoi viéc hay trg cip mdt viéc, ma thay vao do sé la
trg cdp that nghiép theo quy dinh phép luét vé trg cip
thét nghiép. Nhu vay, quyén, lgi ich ctia ngudi lao
dong phai chdm dit hgp dong lao dong vi li do thay
d6i co cdu, cong nghé hodc vi ly do kinh t€ quy dinh
tai Diéu 42 hodc do chia, tach, hgp nhit, siap nhép;
bén, cho thué, chuyén ddi loai hinh doanh nghiép;
chuyén nhugng quyén s& hitu, quyén st dung tai sin
ctia doanh nghiép, hop tdc xa quy dinh tai Diéu 43 Bo
luat Lao dong 2019 ciing dugc giai quyét tuong tu nhu
d6i véi cac truong hop ngudi lao dong chadm dit hgp
donglao dong theo quy dinh tai khoan 1,2, 3,4, 6,7,9
va 10 Diéu 34 B¢ luat Lao dong 2019 vi quy dinh phap
luit vé€ bao hiém thét nghiép khong cé su khac biét
khi giai quyét quyén 1gi cho ngusi lao dong trong cac
truong hop trén, tat cd déu dugc xem xét1a cac truong
hop chdm dut quan hé lao dong, chua tim dugc viéc
méi va ap dung chi tra trg cdp thit nghiép giong nhau.
Dé tranh sy thiét thoi vé quyén 1gi cho ngudilao dong
trong trudng hgp noi trén, Khoan 2 Diéu 8 Nghi dinh
145/2020/ND-CP c6 quy dinh: “Trudng hgp ngudi lao
dong c6 thdi gian lam viéc thudng xuyén cho ngudi
st dung lao dong tii dii 12 thdng tré 1én mdt viéc lam
nhung thoi gian lam viéc dé€ tinh trg cdp mdt viéc lam
quy dinh tai khodn 3 Diéu nay it hon 24 thdng thi ngudi
sit dung lao dong c6 trach nhiém chi trd trg cdp mdt
viéc lam cho ngudi lao dong it nhdt bang 02 thd ng tién
luong” [, Diéu 8.2] Nhu viy c6 thé thiy, quy dinh
tai Diéu 8 Nghi dinh 145/2020/ND-CP da diam béo
dugc quyén lgi cho ngudi lao dong trong trudng hgp
ngudi lao dong phai chdm diit hgp dong lao dong vi
li do thay déi co cdu, cong nghé hodc vi ly do kinh
té quy dinh tai Diéu 42 hodc do chia, tich, hgp nhit,
sap nhap; ban, cho thué, chuyén ddi loai hinh doanh
nghiép; chuyén nhugng quyén s hitu, quyén st dung

tai san cua doanh nghiép, hop tac xa quy dinh tai
Diéu 43 ma thoi gian lam viéc d€ tinh trg cdp mit
viéc theo quy dinh ctia phap luat it hon 24 thang thi
ngoai khodn tién trg cdp bao hiém that nghiép ngudi
lao dong dugc nhén tii co quan bao hiém xa hoi theo
quy dinh, ngudi lao dong van dugc nhan mot khoan
tién trg cdp mdt viéc it nhit bang 02 thing tién luong
ti ngudi st dung lao dong.

Tuy nhién, trg cdp thoi viéc lai chua c6 cac quy dinh
dugc hudéng dan cu thé nhu vay. Phdp luit vé bao
hiém thét nghiép dang lam mo di y nghia quyén lgi
hudng trg cdp thoi viéc ctia ngudi lao ddng dugc quy
dinh tai B9 luat Lao dong 2019, cu thé:

Hai trong s6 cac trudng hop khong dugc nhén trg cap
thoi viéc theo quy dinh tai B) luat Lao dong 2019 bao
gom:

- Nguoi lao dong bi xui ly ky luat.

- Ngudi lao dong don phuong chdm diit hgp dong lao
dong trai phap luat [3, Pidu 40.1].

Nhung v6i muc dich chia sé rui ro gitia nhiing nguoi
tham gia bao hiém that nghiép, trg cip thit nghiép
dugc chi tra trong trudng hgp ngudi lao dong chim
dit hgp dong lao dong bao gom ca trudng hgp ngusi
lao dong bi xti ly ky ludt sa thai, nhung khong bao
gom trudng hgp ngudi lao dong don phuong chim
diit hgp déng lao dong trai phap luit [°, Diéu 49.1].
Ma theo quy dinh tai khoan 2 Diéu 46 B¢ luat Lao
dong 2019 thi thoi gian tham gia bao hiém thét nghiép
la thoi gian khong dugce tinh d€ hudng trg cdp thoi
viéc vi vay, trong nhiéu truong hgp, quyén lgi cua
nhiing ngudi lao dong ding dugc hudng trg cdp thoi
viéc, cu théla trudng hgp ngudilao ddong don phuong
chdm dit hop dong lao dong hgp phap cling ngang
v6i quyén loi ctia ngudi lao dong bi xt ly ky luat sa
thai, khong dugc huong trg cdp thoi viéc. Hon nita,
cac quy dinh trén dan téi tinh trang, ngudilao dong bi
xu ly ky luat sa thai 1a trudng hop khong duge nhdn trg
cdp thoi viéc nhung van dugc nhan trg cdp thd't nghiép,
con trudng hgp ngudi lao ddong vi pham vé thai gian
béo trudc theo quy dinh tai Biéu 35 B luat Lao dong
2019 thi khong dudc nhdn trg cdp théi viéc va cd trg
cdp thd't nghi ép vi da don phuong chdm dit hgp dong
lao dong trdi phap luat. Diéu nay sé tao ra mot chénh
léch 16n vé quyén lgi clia nguoi lao dong trong cac
truong hop ndi trén bai 1 khi nguoi lao dong don
phuong chdm dut hgp dong lao dong trai phap luét
theo Diéu 35 B¢ luit Lao dong 2019, ngudi lao dong
da phai thyc hién nghia vu trd moét khoan tién tuong
ting cho nhiing ngay khéng béo trudc dé.

Céc phan tich trén cho théy, quy dinh cta phap lujt
vé trg cdp mit viéc da dam bao dugc quyén lgi cho
ngudilao dong trong trudng hgp ngudilao dong phai
chdm dit hgp dong lao dong theo quy dinh tai biéu
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42, Diéu 43 ctia Bo luét Lao dong 2019, tuy nhién vin
con ton tai nhiing di€ém chua thod ddng ddi vdi cac
truong hgp lién quan téi trg cdp thoi viéc vi vdy can
c6 nhiing quy dinh cu thé hon d€ huéng dan thyc thi
phép luét trong thuc tién.

« Dugc ngudi stt dung lao dong thanh todn cac
khoan tién bao gom tién luong, tién ng (néu
c0), tién luong cho nhiing ngay nghi hang naim
ngudi lao dong chua nghi

Theo quy dinh tai khoan 1 Diéu 48 B¢ luét Lao dong
2019, céc bén trong quan hé lao dong c6 trach nhiém
thanh toan d4y dt nhiing khodn tién c6 lién quan dén
quyén lgi ciia m6i bén trong thoi han 14 ngay lam viéc
ké tii ngay chdm dit hgp dong lao dong. Trudng hop
ngudi st dung lao dong khong phai la ca nhan chdm
dut hoat dong; nguoi st dung lao dong thay déi co
cdu, cdng nghé hodc vi ly do kinh té; chia, tach, hgp
nhit, sap nhép; ban, cho thué, chuyén déi loai hinh
doanh nghiép; chuyén nhugng quyén s& hitu, quyén
sti dung tai san ctia doanh nghiép, hop tac xa; do thién
tai, hod hoan, dich hoa hodc dich bénh nguy hiém thi
thdi han trén c6 thé kéo dai nhung khong duge qua 30
ngay. Cac khoan tién nay dugc hiéula tit ca cac quyén
lgi cia mot trong hai bén ma bén kia c6 nghia vu thuc
hién thong qua phuong thiic thanh todn béng tién déi
vdi tién luong, tién ng (néu cd), ngay nghi hing nim
ma ngudi lao dong chua nghi.

béi véi tién luong, day dugc coi la quyén lgi dau tién
can phai gidi quyét cho ngudi lao dong trong trudng
hgp chdm dit quan hé lao dong. Nguoi st dung lao
dong c6 nghia vu vu tién thanh toan tién luong, tién
luong lam thém cho thoi gian ngudilao dong lam viéc
ma chua dugc chi tra, cing nhu nghia vu déng bao
hiém x4 hoi, bdo hiém y té€, bao hiém thit nghiép dé
dam bao quyén lgi cho ngudi lao dong.

Nghi hang nam la thoi gié nghi ngoi dugc huéng
luong ctia ngudi lao dong, vi vay, khi ngudi lao dong
don phuong chdm dit hgp dong lao dong hop phap
thi theo quy dinh tai khoan 3 biéu 113 B¢ luat Lao
dong 2019, thoi gian ngudi lao dong chua nghi hing
ndm hodc chua nghi hét s6 ngay nghi hing nim thi
dugc ngudi st dung lao dong thanh todn tién luong
cho nhiing ngay chua nghi.

Thoi gian nghi hing nim dugc tinh cho ngudi lao
dong lam viéc du 12 thang cho mét ngudi st dung
lao dong 1a 12 ngay lam viéc déi véi ngudi lao dong
lam cong viéc trong di€u kién binh thudng; 14 ngay
lam viéc d6i v6i ngudi lao dong chua thanh nién, lao
dong 1a nguai khuyét tat, ngusi lam nghé, céng viéc
ndng nhoc, doc hai, nguy hiém; 16 ngay lam viéc déi
v6i ngudilam nghé, cdng viéc ddc biét ndng nhoc, doc
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hai, nguy hiém. Déi v6i ngudi lao dong lam viéc chua
du 12 thang thi s6 ngay nghi hing ndm dugc tinh theo
ty 1 tuong ting véi s6 thang lam viéc. Va thoi gian
nghi hing nim dugc ting thém theo thim nién lam
viéc, quy dinh tai Diéu 114 B luit Lao dong 2019,
theo d6 ctt dt 05 nam 1am viéc thi s6 ngay nghi hing
nidm dugc ting thém 01 ngay.

» Dugc ngudi st dung lao dong hoan thanh tha
tuc xac nhan thoi gian déng bao hiém xa hoi,
bao hiém that nghiép va tra lai cung véi ban
chinh gidy t6 khdc néu nguoi st dung lao dong
gili clia nguoi lao dong

biém a Khoan 3 Diéu 48 B¢ luat Lao dong 2019 quy
dinh trach nhiém ctia ngudi st dung lao dong ciing
dong thoi la quyén lgi ma ngudi lao dong dugc hudng
khi ngudi st dung lao dong phai hoan thanh thu tuc
xdc nhan thoi gian déng bao hiém xa hoi, bao hiém
that nghiép dé tra lai cho ngudi lao dong. Céc gidy t&
ban chinh khéc ctia nguidilao dong néu ngudi st dung
lao dong da gitt cling phai tra lai ciing s6 bao hiém xa
hoi.

+ Dugc cung cdp ban sao céc tai liéu lién quan téi
qué trinh lam viéc ctia ngudi lao dong

biém b khoan 3 biéu 48 Bo luat Lao dong 2019 quy
dinh, d6i véi cac tai liéu lién quan t6i qua trinh lam
viéc ctia ngudi lao dong, néu ngudi lao dong co yéu
cu, ngudi st dung lao dong cé trach nhiém cung cdp
ban sao. Chi phi sao, gtii tai liéu do ngudi st dung lao
dong tra.

» Dugc hudng trg cdp that nghiép

Theo quy dinh tai Diéu 49 Luét Viéc lam 2013, nguoi
lao dong dang dong bao hiém that nghiép dugc hudng
trg cdp thét nghiép trong truong hop don phuong
chidm diit hgp dong lao ddng hgp phap khi dép ting
du céc diéu kién sau:

- Da d6ng bao hiém thit nghiép ti du 12 thang trg
1én va trong thoi han 24 thdng truéc khi chdm dit hop
donglao dong xac dinh thoi han hodc khong xdc dinh
thoi han hodc da dong bao hiém thét nghiép ti da 12
thang trd 1én trong thoi gian 36 thang trudc khi chim
dit hgp dong lao dong theo mua vy hodc cong viéc
nhit dinh cé thoi han tit di 03 - dudi 12 thang [,
Diéu 43.1, diém c].

- Da nop hé so hudng trg cdp thit nghiép tai trung
tam dich vu trong thoi han 3 thdng k€ tii ngay cham
diit hop déng lao dong [ °, Diéu 46.1].

- Chua tim dudc viéc lam sau 15 ngay, k€ tli ngay nop
ho so hudng bao hiém that nghiép tri cac trudng hop
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dugc quy dinh tai khoan 4 Diéu 49 Luat Viéclam 2013
[10, Piéu 18] [ 1!, Diéu 1.8, Piéu 2].

Miic nhén trg cdp thit nghiép hing thang bang 60%
muc binh quén tién luong thing dong bao hiém thit
nghiép ctia 06 thang lién ké trudc khi thit nghiép va
thoi gian hudng trg cdp thit nghiép dugc xac dinh:
Poéng du 12 thang dén du 36 thang thi dugc hudng
03 thang trg cdp thit nghiép, sau do, cit dong thém
12 thang thi dugc hudng thém 01 thing trg cdp thit
nghiép nhung t6i da khéng qua 12 thang.

Tuy nhién, mét vin dé€ ciing can luu y, Diéu 16 B luét
Lao dong 2012 quy dinh vé hinh thiic ctia hgp dong
lao dong c6 thai han tit du 03 thdng trd 1én phai giao
két bing vin ban va diéu nay dugc stta d6i bang Diéu
14 B0 luat Lao dong 2019 quy dinh vé viéc giao két
hop déng lao ddng bing van ban véi loai hgp déng c6
thdi han tit ¢ 01 thang trd 1én. Luét Bdo hiém x4 hoi
2014 cang dugc sta d6i quy dinh cic d6i tugng tham
gia bao hiém xa hoi bt budc bao gom ngudi lao dong
lam viéc v6i hgp dong lao dong cé thoi han tii du 01
thang trd 1én dp dung tli ngay 01 thdng 01 ndm 2018.
Vay, v6i cac quy dinh vé d6i tugng tham gia bao hiém
thét nghiép bt budc tai khoan 1 Diéu 43 Luat Viéc
lam 2013 nén ching cling cin dugc stia d6i d€ phu
hgp hon véi cac quy dinh ctia B luit Lao dong 2019
va Luét Bdo hiém x4 ho6i 2014 vi khoan 1 Diéu 43 Luat
Viéc lam 2013 van dang quy dinh viéc tham gia béo
hiém thét nghiép bat budc danh cho ngudi lao dong
lam viéc v6i hgp dong lao ddng theo mua vu hodc theo
mot cong viéc nhét dinh c6 thoi han tit du 03 thiang
t6i duéi 12 thang.

Nghia vu:

Theo quy dinh tai khoan 1 Diéu 48 B¢ luét Lao dong
2019, cac bén trong quan hé lao dong c6 trach nhiém
thanh toan d4y dt nhiing khodn tién c6 lién quan dén
quyén lgi ciia méi bén trong thoi han 14 ngay lam viéc
ké t ngay chdm dit hgp dong lao dong. Nhu vay,
nghia vu thanh toan khong chi dat ra v6i nguoi su
dunglao dong ma ngudilao dong cling nghia vu hoan
trd cac khoan tién lién quan do6i v6i ngudi st dung lao
dong, c6 thé bao gom:

o Trach nhiém boi thuong thiét hai ctia ngudi lao
dong khi c6 hanh vi gay thiét hai t6i tai san cta
nguoi st dung lao dong dugc tai Diéu 129 Bo
luat Lao dong 2019.

Theo d6, ngudilao donglam hu hong dung cy, thiét bi
hodc c6 hanh vi khéc gay thiét hai tai sdn clia nguai st
dung lao dong thi phai bdi thudng theo quy dinh cua
phap luét hodc noi quy lao dong ctia ngudi st dung
lao dong. Truong hgp ngudi lao ddong lam mit dung
cy, thiét bi, tai san clia ngudi stt dung lao dong hodc

tai san khac do nguoi sti dung lao dong giao hoidc
tiéu hao vét tu qua dinh miic cho phép thi phai boi
thuong thiét hai mot phan hodc toan bo theo thoi gia
thi truong hodc noi quy lao dong; trudng hop c6 hop
doéng trach nhiém thi phai boi thuong theo hgp dong
trach nhiém.

« Nghia vu hoan trd tién luong da tam tng theo
quy dinh tai Diéu 101 B¢ luat Lao dong 2019

Tam tng tién luong dugc thuc hién khi cac bén co
thod thuan va khong bi tinh 1ai. Tam tng tién luong
la quyén ctia ngudi lao dong khi nguoi lao dong phai
tam thoi nghi viéc d€ thuc hién nghia vu céng dan.
Trong trudng hgp nay, ngudi lao dong dugc tam ting
tién luong tuong ting véi s6 ngay ngudi lao dong tam
thoi nghi tii 01 tuén tré 1én nhung khéng qua 01 thang
va c6 nghia vy hoan tré s6 tién da tam ting cho nguoi
stt dung lao dong.

o Céc nghia vy thanh todn khac dya trén thod
thuan hgp phap ctia hai bén.

Ngoai cac nghia vu dugc phdp luit quy dinh, néu cac
bén ton tai cac thoad thuan hgp phap, trong d6 bao
gom nghia vy thuc hién béi thudng, thanh todn khi
khong thuc hién dung thoa thuén thi ngudi lao dong
c6 nghia vu tuan thi.

C6 thé thdy, mic du con mot vai diém bt cap nhung
cac quy dinh vé€ quyén va nghia vu ctia nguoi lao dong
trong trudng hop ngudi lao dong thuc hién quyén
don phuong chdm diit hgp dong lao dong ding phap
luat da gop phan thic d4y nhanh sy 6n dinh trong
qua trinh san xudt, kinh doanh ctia ngudi stt dung lao
dong ciing nhu tao nhiéu diéu kién thuin lgi d€ ngudi
lao dong nhanh chéng két thic quan hé lao dong cit
va buéc vao moi truéng lam viéc méi.

Quyén lgi va nghia vu cia nguéilao déng khi
don phuong chdm dit hop déng lao déng trdi
phdp luat

Trai v6i hanh vi don phuong chdm dit hgp dong lao
dong dung phép luat, viéc ngudilao dong don phuong
chdm dut hgp dong lao dong trai phép luat dugc hiéu
la qué trinh tién hanh cac budc d€ cham diit hop déng
lao dong ctia ngudi lao dong da khong tuén thi theo
dung quy dinh cta phap luit. Diéu nay dan t6i hé
qua, ngudi lao dong khong nhan duge mot s6 quyén
loi cting nhu phai thuc hién nhiing nghia vu nhit dinh
d6i v6i nguoi st dung lao dong.

Theo quy dinh tai Diéu 43 B¢ luit Lao dong 2012 va
Diéu 40 ctia Bo Luat Lao dong 2019, trudng hgp ngudi
lao dong don phuong chdm diit hgp dong lao dong
trai phap luat thi quyén lgi va nghia vu ctia nguoi lao
dong dugc quy dinh nhu sau:
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o Khong dugc trg cdp thoi viéc

« Phaibdi thudng cho ngudi st dunglao dong niia
thang tién luong theo hgp dong lao dong

o Tréa cho ngudi st dung lao dong mdt khoan tién
tuong ting véi tién luong theo hgp dong lao
dong cho nhiing ngay khong béo trude

o Phai hoan tra chi phi dao tao

C6 thé thay, quy dinh vé quyén don phuong chdm dut
hgp dong lao dong ctia ngudi lao dong trong Bo luat
Lao dong 2019 da c6 nhiéu thay d6i so v6i B ludt Lao
dong 2012, tuy nhién nghia vu ctia ngudi lao dong khi
don phuong chdm dut hgp dong lao dong trai phap
luit dudng nhu khong c6 gi thay déi va di€u nay sé
dan t6i modt s6 nhdm lan trong viéc ap dung phap luit.
Theo B9 luét Lao dong 2012, tai khodn 2 Diéu 43 quy
dinh nghia vu cia ngui lao dong don phuong chim
dut hgp dong lao dong trai phap luat “Néu vi pham
quy dinh vé thoi han bdo trudc thi phdi boi thudng cho
ngudi sti dung lao dong mot khodn tién tuong ting véi
tién luong ciia ngudi lao dong trong nhiing ngay khong
bdo trudc”. Nhu vay, véi quy dinh nay, viéc hiéu va
ap dung phap luét sé rat ro rang. Viéc boi thudng
mot khoan tién tuong ting véi tién luong clia ngudi
lao dong trong nhiing ngay khong béo trudc chi dugc
thuc hién trong truong hgp ngudi lao dong vi pham
quy dinh vé thai gian bdo truée.

Tuy nhién, quy dinh v€ trudng hgp tuong tu trong Bo
luat mdi lai dua ra phuong én gidi quyét khac hin. Cu
thé, biéu 39 B¢ luat Lao dong 2019 quy dinh: “Don
phuiong chdm diit hgp dong lao dong trdi phdp ludt la
trudng hgp chdm diit hop dong lao dong khong diing
quy dinh tai cdc diéu 35, 36 va 37 ctia BO ludt nay.” Nhu
vay, déi véi ngudi lao dong, néu don phuong chim
dut hgp dong lao dong khong tuin theo quy dinh tai
biéu 35 Bo ludt Lao dong 2019 nghia la chdm dit hgp
dong lao dong trai phap ludt va quy dinh tai Diéu 35
B¢ luat Lao dong 2019 chi dit ra yéu ciu vé thai gian
bao trudc. Theo do, ngudi lao dong cd dong thoi cac
boi thudng
cho nguidi sit dung lao dong niia thang tién luong va mot
khodn tién tuong iing vdi tién luong theo hgp dong lao
dong trong nhiing nga y khong bdo trudc” va “hoan trd
cho ngudi sii dung lao dong chi phi dao tao” khi don
phuong chdm dut hgp dong lao dong trai phap luét
dugc quy dinh tai Diéu 40 B lust Lao dong 2019.
Nhin 6 mét goc do khac, quy dinh trong B luét lao

A »

nghia vu: “khéng dugc trg cdp thoéi viéc”,

dong 2019 chi dit ra yéu cdu vé dam bao thadi gian bao
trude la mot diéu kién dé dang cho ngusi lao dong vi
chi cAn ddm béo di€u kién nay, nguoilao dong da don
phuong chdm diit hgp dong lao dong hop phéap va vi
vay dugc nhan quyén loi vé trg cdp thoi viéc dong thoi
ciing dugc loai bo nghia vu vé hoan tra chi phi dao tao
néu co.
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Cac quy dinh ctia B§ luat Lao dong 2019 méc du méi
¢6 hiéu lyc tii thang 1 ndm 2021 nhung da mang lai
nhiing téc dong tich cuc, thé hién r6 tinh thin bao vé
nguoi lao dong va quyén, loi ich hgp phap ctia nguoi
sti dung lao dong. Tuy nhién, d€ c6 thé can bing hon
niia quyén, 1¢i ich ctia cac bén, cin c6 thém sy stia
d6i, b6 sung cling nhu ban hanh cic quy dinh huéng
dan chi tiét B ludt Lao dong dé viéc thuc thi, ap dung
phép luét trén thuc té dat dugc hiéu qua cao, thuc ddy
su 6n dinh va phat trién thi trudng lao dong. Qua cac
phan tich trén, tdc gid dua ra modt sé dé xudt kién nghi
lién quan t6i cac quy dinh phap luét, cu thé:

1. Lién quan t6i cin cu va tht tuc thuc hién quyén
don phuong chdm dut hgp dong lao dong cua
nguoi lao dong, theo tic gia, mot trong cac
nguyén tic d€ giao két hgp dong la sy tu nguyén,
binh déng, thién chi, hgp tac va trung thuc dugc
quy dinh tai Diéu 15 B¢ luat Lao dong 2019, vi
vay, doi véi loai hgp dong lao dong xdc dinh
thoi han, cac bén c6 quyén thoa thuan véi nhau
vé€ thoi han hgp dong trong khoang thoi gian
khong qué 36 thang, dong thdi ciing nén dugc
trao quyén dé cic bén c6 thé thod thuan véi nhau
vé cac truong hop don phuong chdm dit hop
dong lao dong doi véi loai hgp dong nay mién 1a
khong trai véi cac quy dinh cdm ctia phap luat.
Va néu céc bén khong cé thod thuén nao khac
thi ngudi lao ddng cé quyén don phuong chim
dit hgp dong khi dam bao thoi gian béo trudc it
nhét 30 ngay. Diéu nay 1a cin thiét d€ cic bén cd
thé thuc hién quyén ty do thoé thuan trong quan
hé lao dong ciing nhu dam bao sy cong bang cho
ngudi stt dung lao dong trong béi canh tim kiém
nguodn lao dong phu hgp nhim &n dinh hoat
dodng san xudt, kinh doanh ctia doanh nghiép.

2. Déi v6i cac nghia vu clia ngudi lao dong khi
don phuong chdm dit hgp dong lao dong tréi
phép luét do vi pham vé thoi gian bdo trudc quy
dinh tai biéu 35 va Diéu 40 B¢ luat Lao dong
2019, tac gia dé xudt chi 4p dung nghia vu boi
thuong mot khoan tién tuong ting véi tién luong
theo hop dong lao dong cho nhiing ngay khong
bao trudc va loai bo nghia vu boi thuong niia
thang tién luong ctia ngudi lao dong, cho phép
nguodi lao dong dugc hudng trg cip thoi viée,
dong thai stia d6i quy dinh tai Diéu 49 Luat Viéc
lam 2013 d€ ngudi lao dong van dugc hudng trg
cdp that nghiép. D&i véi nghia vu béi thusng
chi phi dao tao, theo tac gid, phap luét cin stia
d6i theo hudng ton trong thod thuin nay cta
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cac bén. Déy la mot thoa thuan cac bén cin cd
trudc khi thuc hién viéc dao tao cling nhu cam
két 1am viéc sau khi tham gia dao tao ctia nguoi
lao dong. Khi da c6 thoa thuén cac bén can dam
béo tudn tht thod thuén vi viy nghia vu hoan tra
chi phi dao tao khong bi loai bo bdi viéc chdim
dit hgp dong lao dong hop phap hay trai phap
luat.

. D€ ¢6 su thdng nhit trong viéc giao két hop
dong lao dong theo quy dinh tai Diéu 14 Bo luét
Lao dong 2019, viéc tham gia bao hiém xa hoi
bat buc theo quy dinh tai khodn 1 Diéu 2 Luét
Béo hiém xa hoi 2014 va quy dinh vé ddi tugng
tham gia bao hiém thét nghiép, khoan 1 Diéu 43
Luat Viéclam 2013 nén dugc stia d6i theo hudng
d6i tugng tham gia bao hiém bt budc bao gom
ngudi lao dong lam viéc véi hgp dong lao dong
c6 thdi han tit 01 thang tré 1én.

. Viéc hudng trg cdp thit nghiép nén dugc hiéula
quyén lgi duong nhién dugc hudng ctia ngusi
lao dong khi da c6 mot khoang thoi gian lam
viéc va déng gop vao quy bao hiém thit nghiép
ma sau do roi vao tinh trang thit nghiép. Tuy
nhién, trong nhiéu trudng hgp ngudi lao dong
nghi viéc ca va ngay sau d6 chuyén qua viéc méi
ma khong nhan trg cdp thit nghiép hoic trong
thai gian 03 thang ké tii khi nghi viéc, ngudi lao
dong c6 thé tim dugc viéc méi khi chua hoan
thanh tht tuc d€ hudng trg cdp thét nghiép. Cho
nén, viéc thay thé trg cip thoi viéc bang trg cip
thét nghiép sé dan téi tinh trang nhiéu ngudi lao
dong khong nhan dugc loai trg cip nao trong
hai trg cdp néi trén. Vi vay, theo tac gia, viéc
ngudi lao dong da c6 cong hién trong thoi gian
lam viéc tai doanh nghiép thi ngoai trg cdp thit
nghiép la trg cip duong nhién dugc hudng ma
ngudilao dong nhén dugc tli quy bao hiém that
nghiép, ngudi st dung lao dong ciing nén c6 mot
khoan tién, cé thé & muc ntia thing tién luong
nhu quy dinh vé trg cip thoi viéc hién nay dé thé
hién tinh cdm cling nhu sy hé trg tit phia ngudi
sti dung lao dong d6i véi ngudi lao dong da lam

viéc cho minh, tao ra quan hé lao dong khong
chi diing lai & viéc lam cong dn luong ma con la
mot quan hé tét dep trong xa hoi.

TUYEN BO XUNG DOT

Tac gia xin cam doan ring khong c6 bat ki xung dot

loi ich nao trong c6ng bo bai bao.

DPONG GOP CUA TAC GIA
Toan bd noi dung bai viét chi do tac gia thuc hién.
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Some issues on the employee’s right to unilaterally terminate the
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ABSTRACT
Article 35 of the Vietnamese Constitution 2013 stipulates that "Citizens have the right to work,
R choose a career and workplace." This is one of the basic rights of citizens and is concretized by
Use your smartphone to scan this an array of different regulations to regulate the labor relations between employees and employers.
QR code and download this article Of the regulations, provisions on the employee's right to unilaterally terminate the employment

contract are emphasized. Within the scope of this article, the author points out a number of issues
which are associated with the employee's rights to unilaterally terminate the employment con-
tract stipulated in the Labor Code 2019, specifically the provisions in Section 3, Chapter lll. In order
to clarify and deepen the issues, the author uses the comparison method between the provisions
of the Labor Code 2019 and the provision of the Labor Code 2012, reviewing and analyzing the
issues of grounds and procedures for exercising the right to unilaterally terminate the employment
contract of the employee; rights and obligations of employees when unilaterally terminating the
employment contract legally; rights and obligations of employees when unilaterally terminating
the employment contract illegally. In particular, the issues of grounds for the termination of the
employment contract, a notice period before the unilateral termination of the employment con-
tract, severance allowances and unemployment benefits are analyzed thoroughly to highlight the
positive points as well as the gaps that currently exist and affect employees and employers. Finally,
the author gives a number of recommendations to improve the legal regulations, creating balance
and stability in labor relations as well as sustainable development for the economy and society.
Key words: The Labor Code 2019, unilateral termination of employment contract, employee,
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	PHẦN KẾT LUẬN
	TUYÊN BỐ XUNG ĐỘT
	ĐÓNG GÓP CỦA TÁC GIẢ
	References


