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Ap dung phap luat giadi quyét tranh chap vé boéi thudng thiét hai
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TOM TAT

Trong doi séng xa hoi & Viet Nam hién nay, cac phuong tién giao théong van tai co gi¢i dudng bo
duagc phap luat xac dinh la nguén nguy hiém cao dd ngay cang tang vé s6 lugng. Cung véi do, cac
vi pham phép luat, thiét hai do nguén nguy hiém cao d6 nay gay ra cling xay ra nhiéu han, doi hoi
phai cé hoat déng dp dung phap luat clia cac chl thé co tham quyén. Tuy nhién, trén thuc té, du
phép luat ngay cang hoan thién, song hoat déng ap dung phap luat gidi quyét tranh chédp vé boi
thudng thiét hai do nguén nguy hiém cao dé la phuong tién giao théong van téi co gidi dudng bd
gdy ra van con c6 nhing bét cap, han ché. Do vay, phap luat dan su can phai co6 quy pham riéng
biét dé xac dinh trach nhiém boi thudng trong trudng hap ngudi st dung nguén nguy hiém cao
d6 la PTGT vi pham phap luét vé giao thdng dudng béd gay thiét hai. Bai viét trinh bay khai luoc
vé phap luat va nhimg bat cap, han ché khi ap dung phap luat nham giai quyét tranh chép vé boi
thuding thiét hai do nguén nguy hiém cao dé la phuong tién giao théong van téi co gidi dudng bd
gay ra trén dia ban tinh Bén Tre. T do, dé xudt mot s6 kién nghi hoan thién phap luat dé bao dam
tot viéc &p dung phép luat gidi quyét tranh chap vé boi thudng thiét hai do nguén nguy hiém cao
d6 la phuong tién giao thong van tai co gisi duong bé gay ra.
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van tai co gidi dudng bo, Bén Tre

DAT VAN DE

Trong cudc song ngay nay, cic phuong tién giao thong
van tai co gidi dudng bo (PTGT) ngay cang tién nghi,
hién dai, gitp con ngudi di chuyén, luu thong hang
héa dugc nhanh chéng, an toan va thuén lgi hon. Tuy
nhién, chung ciing tiém &n nhiing nguy co, rai ro ma
con ngudi khé co thé kiém sodt hét duge. Thiét hai tu
tai nan giao thong do PTGT géy ra & Viét Nam thoi
gian qua la khd nhiéu, da truc tiép x4m hai dén tinh
mang, stic khoe va tai san cia con ngudi. Khi c6 thiét
hai thi trach nhiém béi thuong dugc dit ra va khong
phai trudng hgp nao cling dugc gidi quyét thoa dang,
d6 cling 1a Iy do d€ cac tranh chép ndy sinh, doi hoi
co quan c6 thdm quyén phai 4p dung phdap luat, giai
quyét tranh chdp.

Qua nghién cttu cac ban 4n ctia Toa 4n nhan dén cac
huyén va Toa 4n nhan dan tinh tai tinh Bén Tre, tham
kh3o mot s6 ban 4n clia Toa an nhan dan céc dia
phuong khac gidi quyét tranh chip vé boi thuong thiét
hai do nguén nguy hiém cao d¢ 1a PTGT gay ra, dong
thoi nghién ctiu cac quy dinh phap luét lién quan, tac
gid di dén nhiing két luin, nhan dinh vé két qua va
nhiing han ché trong hoat dong ap dung phap luat ctia

Toa 4n nhén dan. Tu d6, dé xudt mot s giai phap
hoan thién phép luit nhim bdo dam 4p dung théng
nhdt phap luat gidi quyét tranh chip vé bdi thudng
thiét hai do ngudén nguy hiém cao d¢ (NNHCD) la
PTGT gay ra.

PHUONG PHAP NGHIEN CUU

Phuong phap khao sat van ban quy pham
phap luat

Cdch strdung

Dé nghién ctiu bai bdo nay, phuong phdp nghién ctiu
thi nhat dugc stt dung 1a khao sat van ban quy pham
phap luat. Nhom tac gid da nghién ctiu cac van ban
quy pham phap luét lién quan tit nim 1972 dén nay
va c6 két qué téng quan nhu sau:

Két qua

Téng quan co s phap ly gidi quyét tranh chdp boi
thuong thiét hai do nguén nguy hiém cao d¢ 1a
phuong tién giao thong van tai co gidi duong bo gay
ra:

Nghién ctiu cac quy dinh vé boi thuong thiét hai
do ngudn nguy hiém cao do gay ra & Viét Nam cho

Trich dan bai bao nay: Mai N T T, Chau N T B. Ap dung phap luat giai quyét tranh chap vé bdi thuéng
thiét hai do nguén nguy hiém cao dé la phuong tién giao théng van tai co giéi dudng bé gy ra - Tt
thuc tién Téa an nhan dan tinh Bén Tre. Sci. Tech. Dev. J. - Eco. Law Manag.; 6(3):3061-3068.
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théy, k€ tit khi c6 Thong tu sé 173/TANDTC ngay
23/3/1972 (Thoéng tu 173) ctia Hoi dong thdm phéan
Toda an nhan dan t&i cao hudng dan xét xit boi thuong
thiét hai ngoai hgp dong ' cho dén nay, phap luit ngay
cang hoan thién.

Theo hudng dan ctia Thong tu 173, trach nhiém boi
thudng thiét hai do ngudn nguy hiém cao do gay ra
phat sinh khi théa man ba diéu kién: 1, c6 thiét hai xay
ra; 2, cd viéc gay thiét hai trai phap luét; 3, c6 méi quan
hé nhén qua gitta sy hoat ddng ctia nguén nguy hiém
cao do va thiét hai xay ra. Thong tu ciing nhidn manh
trach nhiém boi thudng thiét hai do nguén nguy hiém
cao do gay ra phat sinh “khong phu thudc vao diéu
kién phai c6 16i ctia ngudi gy thiét hai”. Dén ngay
05/4/1983, Toa an nhéan dan t6i cao ban hanh Thong
tu s6 03-TATC (Thong tu 03), huéng dan gidi quyét
mot s6 vin dé vé boi thudng thiét hai trong tai nan 6
t62. Nhu vay, néu Thong tu 173 1a huéng dan chung
thi Thong tu 03 d4 huéng dan cu thé vé nhiing truong
hop dugc boi thuong, cht thé chiu trach nhiém boi
thudng, ngudi dugc boi thusng, miic 46 bodi thuong
trong cac vu tai nan 6 t0. Trong d6 xac dinh r6 trach
nhiém c6 16i ctia phia 6 t0, 16i ciia nan nhan, 16i cta
ngudi thi ba, trach nhiém boéi thudng khi 6 t6 va
cham nhau, tai nan xdy ra do 6 t6 bi rtii ro va trudng
hop tai nan xay ra vikhong thé khac phuc duge, khong
thé nhan thiic va ngin ngiia trudc (sét, nudcla, cay dé,
dalo...). Pay la mot vin ban quy pham da quy dinh
kha day du, cu thé cac tinh huéng tai nan 6 t6 c6 thé
xdy ra d€ xdc dinh trach nhiém béi thudng thiét hai.
Tuy nhién, ti sau khi Bo luat Dan sy nam 1995 dugc
ban hanh dén nay, Toa 4n nhéin din c6 th&m quyén
khong con ap dung vin ban quy pham phap luat nay
khi xét xt.

Ngay 28/12/1995, B¢ luat Dan su d4u tién ctia nudc
ta dugc ban hanh. Diéu 627 Bo luat Dan sy nim
1995 quy dinh vé trach nhiém bdi thudng thiét hai do
ngudn nguy hiém cao d¢ gy ra. K& thita nhiing quy
dinh tai Thong tu 173, Thong tu 03, Bo luat Dan sy
nam 1995 khing dinh: cht s& hitu, ngudi dugc cht
s hitu giao chiém hiiu, st dung ngudén nguy hiém
cao do phai boi thuong thiét hai ca khi khong c6 16i,
trit trudng hop thiét hai xay ra hoan toan do 16i ¢6
y cua ngudi bi thiét hai, do sy kién bat kha khang
hoéc tinh thé cép thiét va trong truong hgp phéap luat
c6 quy dinh khéc. Sau khi ban hanh B¢ luit Dan
su nam 1995, dén ngay 28/4/2004, Hoi dong thim
phén Toa 4n nhin dén t6i cao da ban hanh Nghi quyét
s6 01/2004/NQ-HDTP (Nghi quyét 01), hudng dan
dp dung mot s6 quy dinh ctia B9 luat Dén sy vé boi
thudng thiét hai ngoai hgp déng>. Nghi quyét 01
danh phén III d€ hudng dan vé boi thudng thiét hai
do ngudn nguy hiém cao do gay ra. Song, c6 thé thiy,
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huéng dan tai Nghi quyét 01 khong xdc dinh rd trach
nhiém bdi thuong thiét hai trong nhiing truong hop
thiét hai do PTGT gay ra nhu da quy dinh tai Thong
tu 03. Ké€ thiia nhiing quy dinh tai B$ luit Dan sy
ndm 1995 va Nghi quyét 01, Bo luat Dan sy nam 2005
va Nghi quyét s6 03/2006/NQ-HDTP ngay 08/7/2006
(Nghi quyét 03) ctia Hoi dong thdm phdn Toa én nhan
dan t6i cao da c6 nhiing quy dinh huéng dan vé trach
nhiém boi thuong thiét hai do nguén nguy hiém cao
d6 gay ra®. Theo d6, ndi dung huéng dan ctia Nghi
quyét 03 khong c6 nhiéu diém méi méi so v6i Nghi
quyét 01 da ban hanh trudc do.

Tu sau khi Bo luat Dan sy nam 2015 dugc ban hanh
va c6 hiéu lyc, dén nay van chua c6 vin ban quy pham
phép luit nao khic huéng dan ép dung quy dinh tai
Diéu 601 Bo luat Dan su nam 2015. Tuy nhién, so
sanh quy dinh ctia Diéu 601 B luit Dan sy ndm 2015
v6i quy dinh ctia Diéu 623 B¢ luit Dan su nam 2005
vé boi thudng thiét hai do nguén nguy hiém cao do
géy ra, chi stia d6i cum tlt “nguidi dugc chii s6 hiiu giao

~

chiém hitu” thanh “ngudi chiém hitu” tai khodn 3 va 4,
va bo tu “nhitng”, ‘ciing” tai khoan 2 va 4, con cac quy
dinh khéc van dugc gitt nguyén. Do d6, Nghi quyét
$6 03/2006/NQ-HDTP ngay 08/7/2006 ctia Hoi dong
thdm phdn Toa 4n nhan dan tdi cao vé huéng dan ép
dung mét s6 quy dinh ctia B luit dan sy nam 2005 vé
bai thudng thiét hai ngoai hgp dong, trong d6 c6 boi
thudng thiét hai do ngudén nguy hiém cao do gay ra,
dén nay van con dugc ap dung dé giai quyét cac vu viéc
6 lién quan. Cung vé6i hé théng van ban quy pham
phdp luét, dén nay, Hoi dong thdm phén Toa d4n nhan
dén t6i cao da cong b 52 4n 1¢°, mic dut vay, chua
¢6 an 1é nao mang tinh dinh hudéng ap dung phép luat
trong viéc gidi quyét tranh chép vé boi thuong thiét
hai do NNHCD 1a PTGT gay ra.

Phuong phap khao sat tai liéu

Khdo sdt tai liéu so cdp

Phuong phép nay dugc st dung dé giai quyét cic nodi
dung dit ra 6 phan 2, 3 cta bai bdo. Cu thé, nhom
tac gia khao sat tai liéu so cdp la cdc ban 4n: Ban 4n
6 113/2014/DS-ST ngay 17/12/2014 ctia Toa d4n nhin
dan huyén Ba Tri tinh Bén Tre; Ban 4n phuc thim
s6 55/2015/DS-PT ngay 17/3/2015 ctia Toa 4n nhan
dan tinh Bén Tre; Ban én s6 142/2017/DS-ST ngay
11/12/2017 ctia TAND huyén Giong Trom tinh Bén
Tre; Ban an s6 19/2020/HS-ST ngay 21/5/2020 cta
TAND huyén Thanh Phu tinh Bén Tre.

Khdo sdt tai liéu thua cdp va phén tich, so
sdnh, téng hop

Nhom tac gia st dung phuong phap khao sat tai liéu
thi cdp (cdc cong trinh nghién ctu lién quan) dé so



Tap chi Phdt trién Khoa hoc va Céng nghé - Kinh té-Ludt va Qudn ly 2022, 6(3):3061-3068

sanh céc luan diém, phan tich 1am r6 nhan dinh va dé
xudt nhiing két ludn trén co s tham khao quan diém
ctia cdc nha khoa hockhac. Phuong phép nay sti dung
dé thuyc hién cdc nghién ctiu & muc 2, 3 cta bai viét.

Van dé thao luan va mét sé bat cap, vuéng
méc khi ap dung phap luat gidi quyét tranh
chap vé béi thuéng thiét hai do nguén nguy
hiém cao dé la phuong tién giao théng van
tai co gidi duong bo gay ra trén dia ban tinh
Bén Tre

Hién nay, theo quy dinh tai Diéu 601 BLDS 2015,
PTGT la mét loai tai san dugc xac dinh 14 NNHCD
nén khi thiét hai phat sinh c6 lién quan dén PTGT thi
chu thé ap dung phép luat thudng ap dung ché dinh
bai thuong thiét hai do NNHCD géy ra. Tuy nhién,
khi 4p dung quy dinh nay, c6 quan diém cho rang chi
ap dung khi NNHCD tu than gay ra thiét hai va cling
¢6 quan diém cho rang 4p dung cho ca trudng hgp do
hanh vi ctia con ngudi tac dong dén NNHCD gay ra
thiét hai. Trong khi d6, PTGT khi van hanh phan l6n
la do c6 hanh vi sti dung ctia con ngu6i. Cho nén, véi
hai cach 4p dung trén, khi Toa an gidi quyét tranh chdp
vé boi thudng thiét hai c6 lién quan dén PTGT da cho
ra két qua hoan toan trai ngugc nhau. Diéu nay doi
hoi phai c6 huéng dan d€ sang td hon nita quy dinh
nay.

Trén co s& hé thong phap ludt ngay cang hoan thién,
hoat dong ép dung phap luét giai quyét tranh chép vé
boi thudng thiét hai do nguén nguy hiém cao do va
PTGT gay ra dugc thuc hién ngay cang thuan lgi, gop
phén bao dam phdp chéxa hoi chi nghia, dép ting yéu
cdu ctia Nha nudc phéap quyén.

Mic du vay, tu thuc tién tai Toa én nhan din & tinh
Bén Tre cho théy, hoat ddong nay con boc 16 mot s6 bat
cap, vuéng mic nhu:

Mot la, dp dung phdp ludt ctia Toa dn nhan dan cé liic
con chua thong nhdt trong trudng hop thiét hai xdy ra
do 16i hoan toan ciia ngudi bi thiét hai

C6 thé thiy rd diéu nay qua vu viéc sau: Vao hoi 12
gio 40 phut ngay 10/01/2013, chi Nguyén Thi V diéu
khién xe mo to bién s6 54M6 - 0972 luu thong trén
huyén 19 14, hudng tit xa Pha Lé di thj trdn Ba Tri.
Khi dén doan thudc 4p An Hoi, thi trdn Ba Tri (Ba
Tri - Bén Tre), chi V diéu khién xe mo t6 chay 14n
sang phan dudng bén trai vugt xe 6to tai cling chiéu
thi dung vao xe mdy kéo bién s6 71IMK - 000.83 do
anh Lé Vin S diéu khién luu thong theo huéng ngugc
lai. Hau quaé la chi V tt vong do chén thuong so nio.
Anh S da ho trg cho gia dinh chi V s6 tién 10.000.000
dong. Mic du véy, Ba Doan Thi A (Ia me ctia chi V)
da khoi kién yéu cu anh Lé Van S boi thudng tdng s6
tién 98.500.000 dong.

Tai ban 4n s6 113/2014/DS-ST ngay 17/12/2014 cta
Toa an nh4n dan huyén Ba Tri, tinh Bén Tre 6 xac dinh
anh S diéu khién PTGT luu thong ding phan dudng,
con chi V ¢6 16i khi diéu khién PTGT ldn trdi phin
duong, vi pham quy dinh vé an toan giao thong dudng
bo va bi thiét hai. Tt d6, Toa 4n so thAm nhan dinh
déy la thiét hai do hanh vi con ngudi giy ra nén da ap
dung quy dinh tai DPiéu 617 BLDS 2005 xt bac toan
b yéu cdu khdi kién ctia phia ngudi bi thiét hai.

Tuy nhién, Toa 4n nhin d4n tinh Bén Tre khi xét xt
phtc thdm lai nhén dinh: trong vu tai nan giao thong
nay, ca hai déu diéu khién ngudn nguy hiém cao do
tham gia giao thong. Theo quy dinh tai khoan 3 Diéu
623 B0 luit Dan sy ndm 2005, “Chu s& hiiu nguén
nguy hiém cao d6 phai boi thudng thiét hai do ngudn
nguy hiém cao d¢ gy ra ké ca khi khong c616i”. Trong
truong hop nay khong xdc dinh duge chi V ¢6 tinh
dam vao xe anh S d€ tu td, vi vy anh S phai c6 trach
nhiém boi thudng. Do ca hai déu sti dung nguén nguy
hiém cao d6 nén anh S chi phai béi thudng 50% thiét
hai xdy ra.... Tu do6, Toa dn da budc anh S phai boi
thuong thiét hai cho ba Doan Thi A s tién 31.243.000
dong”.

C6 thé nhén thay, trong trudng hgp trén, NNHCD la
PTGT gay ra thiét hai va 16i hoan toan 1a ctia nguoi
bi thiét hai. Anh S 1a ngudi diéu khién PTGT tham
gia giao thong dung quy dinh, con chi V 14 ngudi cd
16i hoan toan nhung 13 16i vi pham quy tac giao thong
dudng bo chit khong phai 16i ¢6 y d€ mong mudn gay
ra thiét hai tinh mang cia minh. Khi tham gia giao
thong duong bo thi con ngudi phéi tuan tha quy tic,
luat 1¢ giao thong va khi xay ra tai nan lam phat sinh
thiét hai thi phai xem xét 16i vi pham d€ xac dinh trach
nhiém boi thudng. Cho nén, tic gid dong tinh véi
quan diém 4p dung phdp luat theo huéng ngudsi nao
stt dung PTGT tham gia giao thong dudng bo ma vi
pham quy dinh v€ an toan giao théng dudng bo gay
thiét hai cho ngudi khac thi méi phai boi thudng thiét
hai®. Ve vin dé nay, di c6 y kién néu rd: cin phin
biét thiét hai do ngudi gay ra hay do phuong tién gay
ra vi sy 6 ky thuat. Néu thiét hai xay ra do hanh vi
€6 16i ctia ngudi diéu khién phuong tién giao thong...
thi nguoi phai boi thudng la ngudi diéu khién phuong
tién giao thong do theo nhiing quy dinh chung vé boi
thuong dugc quy dinh tai Diéu 604 Bo luat Dan sy
2005, Diéu 584 Bo luat Dan sy 2015 va van béan lién
quan. Con néu thiét hai do phuong tién gy ra vi su c6
ky thuat (nhu xe né 16p, dit phanh, giy truc chuyén
hudng...) ma ngudi diéu khién phuong tién khong
vi pham phép luét vé an toan giao thong, thi viéc boi
thuong thiét hai dugc giai quyét thong qua ap dung
ché dinh b6i thudng thiét hai do ngudn nguy hiém
cao d6 gay ra®.
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Hai la, dp dung phdp lugt ciia Toa dn nhan dan chua
thong nhdt khi thiét hai xdy ra nhung PTGT dang &
trang thdi khong hoat dong

Quy dinh hién hanh ctia phédp luat dan sy vé boi
thuong thiét hai do nguén nguy hiém cao d¢ la PTGT
gy ra van con nhiing diém chua thuc sy cu thé, r6
rang, do vdy, din dén nhiing cdch hiéu khic nhau.
Ngay ca trudng hgp khi PTGT gép su ¢ hu hong
hodc dang diing (d0) trén dudng ciing c6 quan diém
ap dung phép luét khac nhau.

Vu viéc dién hinh nhu: Vao khoang 01 gi¢ 15 phut
ngay 16/7/2016, tai 10 xa Phudc Long thudc 4p 7,
xa Phuéc Long, huyén Gidng Trom, tinh Bén Tre,
Nguyén Minh L (con cta ba Tran Thi Ch va éng
Nguyén Vin V) diéu khién xe mo t6 bién s6 71K6-
1889 va cham vao phia sau xe 0 t0 tai bién s§ 71N-
1569 bi hong dong co nam d6 bén 1€ phai do Nguyén
Chi T diéu khién. Héu qua, anh L ti vong tai bénh
vién Nguyén Dinh Chiéu. Ba Ch va 6ng V khdi kién
yéu cdu ong T boi thudng téng s6 tién l1a 62.180.000
dong.

Ban 4n s6 142/2017/DS-ST ngay 11/12/2017 cua
TAND huyén Gioéng Troém, tinh Bén Tre da can cu
cac Diéu 591, 601 cua B luit Dan su; Nghi quyét
03/2006/NQ-HDTP ngay 08/7/2006 ctia Hoi dong
Th&m phan TAND tdi cao xt: Chép nhin mot phan
yéu ciu khdikién ctia ba Ch va 6ng V; budc 6ng T phai
béi thudng s6 tién 40.988.000 dong '°. Hoi dong xét
xu da nhan dinh: Tuy sy viéc xdyrala doléictiaanhL,
vi thi€u chu y quan sat trong liic tham gia giao thong,
va cham vao xe 0 t0 tai ctia 6ng T dang d6 bén 1€ phai.
Nhung theo quy dinh tai Diéu 591, Diéu 601 clia B6
luit Dan sy 2005 va Nghi quyét 03/2006/NQ-HDTP
ngay 08/7/2006 ctia Hi dong Tham phan Toa an nhan
dan t6i cao, truong hop nay thudc trach nhiém boi
thudng thiét hai do ngudn nguy hiém cao do gay ra.
Theo huéng dan tai Nghi quyét thi: “Cht s& hiiu st
dung ngu6n nguy hiém cao d¢ phai boi thudng thiét
hai do ngudn nguy hiém cao d¢ gay ra ca khi khong
6 161" Trong vu viéc nay, ong T cho ring 6ng khong
¢6 161, nén khong dong y boi thudng theo yéu cau cua
nguyén don. Song, Toa an da chip nhén yéu cau khdoi
kién ctia gia dinh anh L, budc 6ng T phai béi thuong
cho gia dinh anh L s6 tién 40.988.000 dong.

Cau hoi dédt ra & day 1a, PTGT khi d6 trén duong trong
trang thdi “tinh” thi c6 xem 1a ngudn nguy hiém cao
d6 hay khong? biéu 623 Bo luit dan sy nam 2005 hay
Diéu 601 Bo luat dan sy ndm 2015 khi néu khéi niém
“nguén nguy hiém cao d¢” da stt dung phuong phap
liét ké; trong cac vat thé, chét thé dugc xac dinh la
ngudn nguy hiém cao d6 c6 d6i tugng “phucng tién
giao thong van tai co giéi” Luat khong quy dinh ro
trach nhiém béi thudng phat sinh khi nguén nguy
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hiém cao d6 dang hoat dong gy ra thiét hai hay dang &
trang thdi “tinh” ma xay ra thiét hai. Cho nén, mét s6
truong hgp Toa an chi xem xét vét, tai san gay ra thiét
hai c6 phai la ngudn nguy hi€ém cao d¢ hay khong dé
khai thic 4p dung quy dinh v€ boi thudng thiét hai do
ngudn nguy hiém cao d6 gay ra.

Tac gid nhén thdy, thiét hai do nguén nguy hiém cao
dd gy ra phai dugc xac dinh theo hudng do chinh
ngudn nguy hiém cao do gy ra va néu 1a PTGT thi
chi dugc coi la ngudn nguy hiém cao do khi dang hoat
dong. Con trudng hgp thiét hai xay ra khi PTGT dang
& trang thdi “tinh” thi khong thé coi 1a thiét hai do
nguén nguy hiém cao d6 géy ra. Viéc nhan dinh xe 6
t6 tai dang hu hong d6 bén dudng (ttic dang & trang
thai “tinh”) 1a ngu6n nguy hiém cao d9, tit d6 ap dung
quy dinh vé boi thudng thiét hai do nguén nguy hiém
cao 4o gay ra dé gidi quyét vu viéc la khong phu hop.
Bai vi, luc d6 PTGT dang & trang thai khong hoat
dong. Do do, theo ching t6i, phép luit dan sy cdn quy
dinh r6 nguén nguy hiém cao d¢ khi dang hoat dong
géy ra thiét hai thi méi 4p dung ché dinh nguén nguy
hiém cao d6 do ngudn nguy hiém cao d6 gay ra. Tat
nhién, cin khing dinh 6, truong hop PTGT diing,
d6 khong dung quy dinh cta phép ludt dan dén gay
thiét hai, tiic la da “c6 hanh vi xdm pham tinh mang,
stic khoe... ctia ngudi khac gay thiét hai” thi “phai boi
thuong”

Mot van dé dit ra & day 14, néu ciing trong hoan canh,
diéu kién nhu phan tich trong vu 4n trén, c6 su xudt
hién ctia hanh vi cht s6 hitu giao cho nguoi khong
du diéu kién theo quy dinh ctia phép luét diéu khién
phuong tién giao thong diing, d6 khong dung quy
dinh gay ra thiét hai, thi trach nhiém ctia ho dugc giai
quyét nhu thé nao? Néu nhu viy, 6 rang ngoai can
ct boi thudng thiét hai do nguén nguy hiém cao do
gy ra thi khong c6 cén cti phép ly nao khac dé€ rang
budc trach nhiém cta cht s& hiiu trong trudng hop
nay. Day la vin d€ dit ra ma tdc gid cho rang cin
phéi cé gidi phap hoan thién phdp luit theo hudng
phaéi xay dung cdn ct phap Iy rang budc trach nhiém
bai thuong thiét hai ctia chti & hiiu, ngudi chiém hiiu
PTGT.

Ba la, dp dung phdp ludt chua thong nhdt khi xem xét
“16i” ctia nguioi sit dung PTGT va trdch nhiém lién ddi
ctia chii s6 hiiu PTGT trong viéc giao tai sdn

V& van dé nay, c6 thé xem xét qua vu viéc sau: Nguyén
Thi Van A biét Luu Van Truong A (con clia Van
A) chua c6 gidy phép 1ai xe theo quy dinh, nhung
hang ngay, Van A van giao xe mé6t6 cho Trudng A
diéu khién ra bén xe Thanh Phu chd hang xuéng xa
An Thuén d€ Van A ban. Khoang 4 gi¢ sang ngay
15/01/2020, Van A tiép tuc giao chia khoa xe motd
bién s6 71C3-40.230 | cho Truong A 14y xe di chd
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hang. Khi dang luu thong trén Quéc 16 57, Trudng A
diéu khién xe métd vugt qua xe dap ctia chi Nguyén
Thi D dang chay phia truéc cung chiéu. Trong lic
vugt xe, xe moto ctia Truong A va cham vao xe dap
ctia chi D géy tai nan. Hau qua, chi D bj ti vong do
chén thuong so ndo.

V€ trach nhiém dén sy: Van A va Trudng A da ty
nguyén boi thudng cho phia gia dinh chi D s tién
83.000.000 dong. Tai phién toa, dai dién hgp phap ctia
chi D ti€p tuc yéu cdu Van A va Trudng A boi thuong
tiép s6 tién 40.000.000 dong.

Tai Ban an s6 19/2020/HS-ST ngay 21/5/2020 cua
TAND huyén Thanh Phu tinh Bén Tre!! da tuyén
budc Van A va Truong A phai lién déi trach nhiém
bai thuodng tiép cho gia dinh chi D s6 tién 40.000.000
dong.

Chung t6i cho réng, viéc Van A giao xe motd cho
Trudng A sti dung khi biét ré Truong A khong cé gidy
phép léi xe theo ding quy dinh dan dén gay thiét hai,
thudc truong hop quy dinh tai muc 2 phén II Nghi
quyét 03. Nghi quyét khing dinh: “Trong trudng hop
cht s6 hitu nguén nguy hiém cao do giao cho ngudi
khéc chiém hiiu, st dung ngudn nguy hiém cao do
khong theo dung quy dinh ctia phap luit ma gay thiét
hai, thi cht s& hitu phai béi thuong thiét hai”

Do d6, khi giai quyét vu viéc, Toa 4n nhén d4n budc
Véan A va Truong A lién d6i boi thuong, diéu nay 1a
chua phu hgp véi quy dinh ctia Nghi quyét 03 da néu
trén.

Mic du vay, theo chung t6i, day la mot hudng giai
quyét hoan toan phtt hgp. Budc “chti s6 hitu phai boi
thudng thiét hai” nham ning cao trach nhiém quan ly
ctia chtr s¢ hitu, ngudi chiém hiu nguén nguy hiém
cao d¢. Nhung khi gidi quyét nhu vay da gy thiét thoi
cho quyén lgi ctia ngudi bi thiét hai. Nén ching xac
dinh déy 1a trach nhiém lién déi cta chu s¢ hiu va
ngudi stt dung ngudn nguy hiém cao do gay ra thiét
hai, tao diéu kién cho ngudi bi thiét hai c6 nhiéu co
hoi hon trong viéc dugc nhanh chéong boi thudng thiét
hai. Bong thdi, quy dinh nay cting can luat hoa dé ro
rang hop trong viéc ap dung.

Tac gid nhén thdy, quan diém ap dung phép luat nhu
trén la phithgp v6i van ban phap luat vé xac dinh trach
nhiém boi thudng clia chii s6 hitu NNHCD la PTGT.
Tuy nhién, né sé khong phit hop véi quan diém cho
rdng chi 4p dung ché dinh b6i thudng thiét hai do
NNHCD géy ra khi “tu than” NNHCD gay ra thiét
hai. Trong trudng hop chu s6 hitu da ¢ hanh vi giao
PTGT cho ngudi khong du diéu kién st dung gay
thiét hai cho ngudi khdc, thi chti s6 hiiu phai ¢6 trach
nhiém boi thudng thiét hai, nhung d€ c6 céin ct phép
ly 4p dung la vin dé€ cin phai dugc nghién ctiu hoan
thién.

KET QUA NGHIEN CUU: BE XUAT
HOAN THIEN PHAP LUAT NHAM
DAM BAO AP DUNG PHAP LUAT VE
GIAI QUYET TRANH CHAP BOI
THUGNG THIET HAI DO NGUON
NGUY HIEM CAO PO LA PHUONG
TIEN GIAO THONG VAN TAI CO GIOI
DUGNG BO GAY RA

Mic du ciing la ngudén nguy hiém cao d¢, song mot
$6 ngudn nguy hiém cao do khac c6 thé ty than hoat
dong va gay ra thiét hai, trong khi nguén nguy hiém
cao d6 la PTGT thi khong thé ty than hoat dong khi
tham gia giao thong. Hay noi cach khéc, khong cé su
tac dong ctia con ngudi thi nguén nguy hiém cao do
1a PTGT khong thé ty hoat dong dugc. Vakhind hoat
dong tham gia giao thong thi phai tuan tht theo mot
quy tic riéng biét do phap luat vé giao thong dudng bo
quy dinh. Khi quy tdc giao thong da dugc xdy dung
thanh phdp luat va nguoi tham gia giao théng da thuc
hién ding quy dinh nhung do c6 hanh vi ctia nguoi
khéc vi pham quy tic giao thong dan dén thiét hai cho
chinh ho thi khong thé budc ngudi thuc hién dung
quy dinh cta phap luat phai boi thuong. Thiét hai do
ngudn nguy hiém cao d6 1a PTGT gay ra c6 thé la do
hanh vi vi pham phap luit giao thong ctia ngudi st
dung phuong tién gy ra, hodc ngudi bi thiét hai c6
16i hoan toan do vi pham phép luét giao thong, hodc
do c& hai bén déu c6 16i dan dén gy ra thiét hai. Hau
qua ctia thiét hai do ngudn nguy hiém cao d6 la PTGT
gy rala c6 sy hoa quyén gitta hanh vi clia con ngudi
budc phai ting xti theo quy dinh ctia phép luét va tai
san dugc xac dinh 14 ngu6n nguy hiém cao d9. Do do,
phép luat dan sy cin phai c6 quy pham riéng biét dé
xac dinh trach nhiém boéi thudng trong trudng hop
ngudi st dung ngudn nguy hiém cao d6 13 PTGT vi
pham phép luat vé giao thong dudng bd gay thiét hai.
béi véi truong hgp PTGT tham gia giao thong bi su
c6 ky thuat bat ngd gay thiét hai thi dugc ap dung quy
dinh “Boi thuong thiét hai do ngudn nguy hiém cao
do gay ra” dé€ xdc dinh trach nhiém béi thudng nhu
gido trinh va binh luan da néu trén. Nhung trong diéu
luat nay ciing can quy dinh r6 thiét hai do nguén nguy
hiém cao d6 gay ra phai dugc xac dinh theo huéng do
nguodn nguy hiém cao d¢ ty than hoat ddng gay ra.

Hién nay d6i véi cac loai xe mdy chuyén dung nhu:
xe may thi cong, xe may néng nghiép, lam nghiép va
cacloai xe ddc chung khéc stt dung vao muc dich quéc
phong, an ninh !? ciing d4 dugc ché tao gén dong co
dé tham gia giao thong dudng bo, dé di chuyén ti noi
nay dén noi khéc. Toc d ctia cac loai xe nay ciing kha
cao nhung chua dugc luat hoa dé€ xem 1a ngudn nguy
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hiém cao d9. Do d6, trong khai niém vé ngu6n nguy
hiém cao d6 cin bs sung ddi tugng 13 “xe mdy chuyén
dung” Va phap luat can quy dinh khai quat vé nguén
nguy hiém cao d dé€ ngudi ap dung phép luat ¢ can
ct xac dinh dugc ngudn nguy hiém cao d¢ khac ngoai
nhiing vat chat da dugc liét ké.

Tu nhiing phan tich néu trén, tdc gia dé xudt hudng
hoan thién phap luat nhu sau:

Mot la, B ludt Dén sy hién hanh cin b8 sung mot
diéu luat quy dinh:

“Ngudi nao stt dung phuong tién giao thong van tai co
gidi, xe may chuyén diing tham gia giao thong duong
bd ma vi pham quy dinh v€ an toan giao thong dudng
bo géy thiét hai cho ngudi khac thi phai boi thuong
thiét hai.

Trong trudng hop chi s& hitu, ngudi chiém hitu giao
cho ngudi khong du diéu kién st dung hodc dé ngusi
khéng du diéu kién st dung chiém hiiu, st dung trai
phép phuong tién giao thong van tai co gidi, xe may
chuyén dung va khi stt dung da vi pham quy dinh vé
an toan giao thong duong bo gay thiét hai cho ngudi
khéc thi phai lién d6i boi thudng thiét hai”

Hai la, stia d6i, b6 sung quy dinh tai khoan 1 va khoan
2 ctia Diéu 601 Bo luat Déan sy 2015:

1. Nguon nguy hiém cao d¢ la nhiing vt thé, chdt thé
khi hoat dong luén tiém dn kha nding cao d gy thiét
hai tinh mang, siic khée va tai sdn cila con nguoi.
Ngu6n nguy hiém cao d¢ bao gobm phuong tién giao
thong vén tai co gidi, xe mdy chuyén ding, hé thong
tai dién, nha may cong nghiép dang hoat dong, vii khi,
chat n6, chat chdy, chit doc, chat phong xa, tha dit va
cdc ngudn nguy hiém cao d¢ khac do phép luit quy
dinh.

Chu s& hitu nguén nguy hiém cao d¢ phai van hanh,
sti dung, bao quan, trong git, van chuyén ngudn nguy
hiém cao d¢ theo dung quy dinh cta phép luat.

2. Chu s& hitu ngudén nguy hiém cao do phai boi
thudng thiét hai do nguén nguy hiém cao do hogt
dong gy ra; néu chu s& hitu da giao cho ngudi khac
chiém hitiu, st dung theo diing quy dinh ciia phdp
Iuqt thi nguoi nay phai boi thudng, tru truong hgp
c6 thoa thuan khac. Trong trudng hop chi sé hiiu,
ngudi chiém hitu nguoén nguy hiém cao d¢ giao cho
nguoi khdc st dung nguén nguy hiém cao do khong
theo diung quy dinh ciia phdp ludt ma gay thiét hai,
thi phdi lién d6i boi thuéng thiét hai.

Ba la, v€ van ban hudng dan ap dung luat: Déi véi Bo
luat Dan sy ndm 1995 va B0 luit Dan sy nam 2005,
Hoi dong thdm phan Toa 4n nhéin dan t6i cao déu
da ban hanh Nghi quyét huéng dan 4p dung mot s6
quy dinh vé nguén nguy hiém cao d¢ ngoai hgp dong,
trong d6 c6 huéng dan vé boi thudng thiét hai do
ngudn nguy hiém cao do gy ra. Cac huéng dan nay
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ctia Toa an nhén dan t6i cao da tao co s¢ phap ly kha
rd rang cho cdc chu thé dp dung phép luat giai quyét
céc tranh chdp c6 lién quan. B¢ luat Dan sy ndm 2015
da c6 hiéu luc thi hanh tit ngay 01 thang 01 nam 2017,
nhung Toa 4n nhén d4n van chua c6 van ban thay thé
cdc van ban hudng dan B¢ luit Dan sy da hét hiéu luc
thi hanh, ciing chua chon dugc 4n 1¢ trong linh vuc
ndy. An 1¢ va van ban huéng din chi tiét ctia Toa én
nhén dén t6i cao 13 rat can thiét cho viéc 4p dung phép
luat dugc nghiém chinh va théng nhét. Toa 4n nhan
dan t6i cao cin tang cudng chon 4n 1é va ban hanh van
ban huéng dan dp dung phap luat trong linh vyc boi
thuong thiét hai do PTGT gay ra.

KET LUAN

Phin 16n cic NNHCD khéc c6 thé ty thin gay ra thiét
hai, nhung NNHCD 1a PTGT thi phai c6 ngudsi su
dung, diéu khién khi tham gia giao thong. Hay néi
cach khac, khong cé su tic dong ctia con ngudi thi
NNHCD la PTGT khong thé tu hoat dong dugc. Va
khi né hoat dong tham gia giao thong thi phai tuan
tht theo mot quy tic riéng biét do phép luét vé giao
thong duong bd quy dinh. Khi quy tic giao thong
da dugc xay dung thanh phép luat va ngudi tham gia
giao thong da thuc hién dung quy dinh nhung do cé
hanh vi ctia nguoi khéac vi pham quy tic giao thong
dan dén thiét hai cho chinh ho thi khong thé budc
nguoi thuc hién ding quy dinh ctia phap luat phai
boi thudng. Hiu qua cta thiét hai c6 lién quan dén
NNHCD 1a PTGT c6 su hoa quyén giia hanh vi ctia
con ngudi budc phai ing xt theo quy dinh ctia phap
luat va tai san dugc xac dinh la NNHCD. Do d6, phap
luat can c6 nhiing quy dinh riéng biét vé trach nhiém
boi thudng thiét hai do NNHCD 1a PTGT géy ra. Viéc
nghién ctiu mét cach c6 hé thong, khoa hoc cac quy
dinh ctia phap luat trong viéc xac dinh trach nhiém
bai thuong thiét hai do PTGT gay ra va dé ra giai phap,
kién nghi hoan thién phép luit nham bao dam viéc
4p dung phdp luit dugc thong nhét 1a rat can thiét.
Diéu nay dam bao sy thong nhat khi ap dung phap
luat, dong thai, bado vé t6t quyén, 1¢i ich chinh dang,
hgp phép ctia cdc chu thé trong quan hé phap luét c6
tranh chap.

DANH MUC TU VIET TAT
PTGT: Phuong tién giao thong
NNHCD: Ngudn nguy hiém cao d¢
XUNG DOT LOI iCH

Nhom téc gia xin cam doan rang khong c6 bt ki xung
dot lgi ich nao trong cong bé bai bao.
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Application of The Law of dispute settlement on compensatory
damages incurred by an extreme source of danger - road
transportation vehicles: Practice from The People’s court of Ben
Tre

Nguyen Thi Tuyet Mai'-*, Nguyen Thi Bao Chau?

ABSTRACT

In today's social life in Vietnam, an increasing number of road vehicles have been identified as an
extreme source of danger by law. Additionally, violations of the law and damages caused by this
high source of danger occur more frequently, requiring authoritative entities to undertake law ap-
QR code and download this article plication activities. However, although the law is becoming increasingly complete, applying the
law to settle disputes on compensation for the damages caused by the road transport vehicles re-
mains limited. This article presents an overview of the law of dispute settlement and inadequacies
and limitations when applying it to settle disputes on compensation for the damages incurred by
the road motor vehicles in Ben Tre Province, thereby proposing some recommendations to amend
the law to ensure proper application.
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	Khảo sát tài liệu sơ cấp
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