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TOM TAT

Vi ban chat doc quyén va tam quan trong clia quyén s& hiu tri tué trong hoat déng san xuat kinh
doanh da gitip cho chti sa htu quyén sa hitu tri tué co duoc |gi thé canh tranh, tham chi doc quyén
trén thi trudng. DE t8i da hoa lgi nhuan, md rong vi thé déc quyén, chl s& hitu thudng cé khuynh
hudng st dung quyén s& hiu tri tué nhu mot don bdy dé budc bén nhan chuyén giao phai chap
nhan mua kém céc loai hang hoéa khac nhu mét diéu kién dé dugc chuyén giao quyén s& hiu tri
tué. Do dé, dudi goc dé cla phap luat canh tranh Ly thuyét vé don bdy dugc st dung dé ly giai
cho céc trudng hgp doanh nghiép st dung siic manh thj trucng cé dugc tir quyén s& hitu tri tué
nhu mot don bdy doc quyé n dé gay han ché ca nh tranh. Theo d6, chti s& hitu sé st dung lgi thé
canh tranh c6 dugc tir quyén s& hitu tri tué trén thi trudng san pham thi nhat nhu mét cong cu
don bdy nham xay dung Igi thé canh tranh, ddc quyén trén thi trudng san phadm thi hai thong qua
hanh vi ban kém. Hanh vi @6 clia chti s& hitu quyén s& hiu tri tué c6 thé tao nén hanh vi han ché
canh tranh bj cam theo quy dinh ctia phap luat canh tranh. Bai viét dé cap dén viéc van dung Ly
thuyét don béy dé giai thich cho hanh vi ban kém ctia chl s& hitu quyén s& hiiu tri tué trong hop
déng chuyén giao quyén s& hiru tri tué.

Tu khoa: Ly thuyét don bay, quyén s& hiu tri tué, lam dung sttc manh thi trudng, Luat canh tranh

Trudng DH Kinh Té- Ludt.
DHQG-HCM

Lién hé

Bui Thi Hang Nga, Truong DH Kinh Té- Luat.
HPHQG-HCM

Email: ngabth@uel.edu.vn

Lich st

o Ngay nhéan: 11/3/2019

o Ngay chdp nhan: 06/5/2019
o Ngay déng: 30/9/2019

DOI :10.32508/stdjelm.v3i3.566

| '.) Check for updates

Ban quyén

© DHQG Tp.HCM. Dy la bai bdo cong bé
ma& dugc phat hanh theo cac diéu khoan cla
the Creative Commons Attribution 4.0

"\_

VNU-HCM Press

International license.

h

DAT VAN DE

Don bdy ddc quyén la viéc st dung stic manh doc
quyén trong mot thi trudng® nhu 1a mot cong cu gia
tang 1gi thé canh tranh, tao dung vi tri déc quyén
trong thi trudng thi hai .

Du6i goc do phap luat s& hiiu tri tué thi doc quyén
dai v6i quyén sd hitu tri tué 1a doc quyén hgp phap,
dugc Luét s6 hitu tri tué thita nhén va bao vé. Tuy
nhién, viéc stt dung quyén luc doc quyén du cé dugc
mdt cach hgp phép d6, dé thuc hién cic hanh vi han
ché canh tranh, nhim dat dugc lgi thé canh tranh,
hodc dé tiéu diét/ loai bd d6i thl canh tranh déu bi
xem 13 vi pham phap luét. Béile, ddc quyén hgp phap
c6 dugc tit quyén s§ hiiu tri tué¢ khong mac nhién tao
nén stic manh thi trudng cho chu thé ndm git. Péng
thdi, hanh vilam dung doc quyén s6 hitu tri tué nhim
muc dich gay han ché canh tranh, xay dung vi thé
doc quyén vé kinh té ciing khong phai la ngoai 1é médc
nhién dugc loai trii theo quy dinh ctia phép luét canh
tranh.

V6i viéc ndm giti quyén s& hitu tri tug, cht sé httu ¢6
dugc lgi thé canh tranh, th 4 m chila vi tri théng linh,
ddc quyén trén thi trudng san phdm chiia dung quyén
s& hiiu tri tué. Vay nén, cha s¢ hitu c¢6 khuynh huéng

2 Eun K. Chang. Expanding Definition of Monopoly Leveraging.
University of Miami Business. Law Review. 2009 p.5.

lam dung vi tri doc quyén d6 d€ mé rong lgi thé canh
tranh ctia minh khong chi diing lai & thi truéng san
phdm chiia dung quyén sé hitu tri tué ma con mé rong
sang thi truong san phdm thd hai thong qua hanh vi
ban kem/chuyén giao ca goi.

Ban kém (Tying) dugc hiéu mot cach don gian 13 yéu
cdu khach hang phai mua kém mot hodc mot s6 san
phdm véi sén phdm minh muén mua.

biéu khoan ban kem thudng xuit hién trong hop
dong hodc yéu ciu chuyén quyén st dung quyén sd
hitu tri tué néi chung va hgp dong chuyén giao cong
nghé ndi riéng. Néu san phdm ban kém trong hop
dong chuyén giao cong nghé 13 mot cong nghé khac
thi hanh vi ban kém nay dugc goi 14 chuyén giao ca
g6i (Bundling).

Du6i goc d6 kinh té, hanh vi ban kém dugc xem nhu
la két qua ctia viéc stt dung quyén s& hitu tri tué nhu
mot don bdy doc quyén dé tao dyng loi thé canh tranh
& thi trudng san ph&m khac. D6 chinh 13 céc khia
canh cu thé ctia viéc van dung ly thuyét don bay. Tuy
nhién, dudi goc do phép luét, viéc stt dung quyén s&
hitu tri tué nhu moét don bay doc quyén lai c6 thé bi
xem la hanh vi vi pham phdp luét canh tranh trong
mot s6 trudng hop cu thé khi hanh vi d6 gay ra tac
dong han ché canh tranh.

Trich dan bai bao nay: Hing Nga B T. Ly thuyét don bay va hanh vi ban kém/chuyén giao ca géi
trong hop déng chuyén giao quyén s& hitu tri tué. Sci. Tech. Dev. J. - Eco. Law Manag.; 3(3):262-268.
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PHUONG PHAP NGHIEN CUU

Bén canh céc phuong phap phén tich, téng hgp tailiéu
thi bai nghién ctu st dung cht yéu la phuong phap
nghién ctiu tinh huéng nhdm danh gid cac khia canh
kinh t€ ctia Ly thuyét don bdy trong hanh vi ban kem
ctia chti s& hitu quyén s& hiiu tri tué ti d6 cho thay
moi lién hé gitta Ly thuyét don bdy va phép luat canh
tranh trong hanh vi ban kem.

Dong thoi thong qua phuong phép so sanh luat hoc
tac gid c6 su so sanh cac quy dinh phap luat ctia cac
quéc gia phat trién trong boi canh cu thé cta Viét
Nam nhdm dua ra cac kién nghi, giai phdp cu thé
trong viéc ban hanh va dp dung cac quy dinh phap
luit lién quan dén hoat dong diéu chinh ctia phép luét
canh tranh d6i véi hanh vi ban kém trong hgp dong
chuyén giao quyén s hitu tri tué.

KHAI NIEM VE LY THUYET DON BAY

Duéi goc do vat ly, don bdy la mot cong cu cé chuc
néang khuéch dai m¢t lyc nhé thanh mét luc 16n hon.
Nhu nha khoa hoc 16i lac Acsimet tiing ndi “hdy cho
t6i mot diém tya, t0i sé nang cd trdi ddt >, Don bdy ¢
tac dung phat huy stic manh ctia cac chu thé.

Duéi goc do kinh doanh, ngudi ta st dung thuat ngit
don bay d€ am chi viéc stt dung céc 1¢i thé, thé manh
ctia doanh nghiép nham gia ting kha ning sinh lgi,
gia ting loi thé canh tranh cho doanh nghiép?. Tuy
nhién, theo quy dinh ctia phap luét, viéc stt dung don
by nhu mot cong cu d€ mé rong 1¢i thé canh tranh
ctia doanh nghiép c6 thé bi xem la vi pham theo quy
dinh ctia phép luét canh tranh néu viéc st dung do gay
ra cac tac dong han ché canh tranh trén thi truc‘ingb.
Trong thuc té, don béy kinh doanh ctia cic doanh
nghiép dugc tao thanh ti nhiéu yéu té khac nhau,
trong d6 dién hinh nhu: don bdy tai chinh, don bdy
cdng nghé, don bdy téng hgp, don bdy doc quyén ...
Tuy nhién trén thyc t&, viéc st dung ly thuyét don bdy
trong kinh doanh ctia cac doanh nghiép sé chiu anh
hudéng ctia cac yéu to sau:

(i) Pdc diém nganh nghé kinh doanh:

Khoéng phai bat ky doanh nghiép nao cling c6 thé su
dung don béy kinh doanh, diéu nay dugc quy dinh
bdi nhiing ddc thu cta nganh nghé kinh doanh do.
Déi véi cdc nganh nghé kinh doanh ¢6 mic d6 dau
tu vao tai san c6 dinh va chi phi hoat dong c6 dinh
16n nhu cdc nganh san xuét thi viéc st dung cong cu
don béy 1a pht hop, hiéu qua. Ngugc lai d6i vé6i cac
doanh nghiép thuong mai, dich vu c6 muic dau tu cho

b T3¢ dong han ché canh tranh la tdc dong loai tri, lam giam, sai
léch hodc can trd canh tranh trén thi truong Khoan 3, diéu 3, Luét
Canh tranh 2018
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chi phi ¢6 dinh thép thi ho sé khé khian trong viéc st
dung don bdy. Do véy, ly thuyét don bdy phu thudc
rt 16n vao dic thit clia nganh nghé kinh doanh .

(ii) Quy mé doanh nghiép:

Céc doanh nghiép c6 quy mo6 khéac nhau sé c6 miic
dau tu vao tai san c6 dinh cting nhu chi phi hoat dong
c6 dinh khac nhau. biéu d6 cing tac dong dén lua
chon ciing nhu hiéu qua cua viéc st dung don bdy
kinh doanh.

(i) Yéu t6 céng nghé:

Coéng nghé dugc xem la mét trong nhiing yéu t6 lam
thay d6i nhanh chéng céch san xudt kinh doanh cing
nhu diéu hanh ctia mdi doanh nghiép. Néu doanh
nghiép st dung cong nghé hién dai, ty dong hda hodc
c6ng nghé thong minh thi sé gitip doanh nghiép giam
chi phi nhan cong nhung lai gia ting hiéu qua san
xudt. Diéu d6 sé gitp doanh nghiép chuyén mot phin
chi phi bién d6i (chi phi nhan cong truyc tiép, chi phi
nguyén vt liéu... thanh chi phi ¢ dinh - d4u tu vao
mdy méc cong nghé thong qua chi phi khau hao tai
san c6 dinh), diéu d6 lam cho ty trong chi phi ¢6 dinh
ctia doanh nghiép ting lam cho doanh nghiép sti dung
cong cu don bdy sé cang cao va hiéu qua.

Nhu vay c6 thé thdy rang, yéu t§ cong nghé thong qua
viéc ndm giii cic quyén s& hitu tri tué dugc xem nhu la
yéu té quan trong gitip chti s& hiiu dat dugc stic manh
thi trudng. Tu d6 c6 khuynh huéng st dung né nhu
mot don bay doc quyén d€ mé rong stic manh thij trud
ng nham t6i da hda loai nhuan cé dugc. Tuy nhién,
diéu d6 c6 kha ning vi pham phép luat canh tranh,
béi theo Kaplow vé Ly thuyét don bay* cho ring: “vdi
viéc s6 hitu cdc bing sang ché thi chii s6 hitu sé c6 dugc
lgi thé canh tranh hon hdn doi thi v ho sé st dung cdc
sdng ché nay nhu la mot cong cu (don bdy) dé gianh vu
thé doc quyén khong nhiing trén thi trudng sdn phdm
ctia ho ma con trén thi trudng lién quan khdc. Do dé,
cdc chi 6 hitu c6 khuynh hudng tix chéi cdp phép quyén
st dung cdc sdng ché nay cho cdc chii thé khdc nham duy
tri lgi thé ctia minh trén thi trudng. Tuy nhién, chinh
diéu nay sé dan dén sy triét tiéu viéc tiép can cdc cong
nghé sdn phdm méi ciia khdch hang hodc ciia cdc quéc
gia. Diéu dé sé bép méo mdi trudng canh tranh lién
quan’.

bit trong mdi quan hé v6i phdp luat canh tranh, 14n
dau tién Ly thuyét don bdy dugc st dung dé€ ly giai
cho hanh vi lam dung vi trf doc quyén cta chu thé
thong qua phan quyét ctia Toa an t6i cao Hoa Ky trong
vu viéc United States v. Griffith® vao nim 1948°. Toa

¢Jennifer M. Clarke-Smith. The Development of the Monopo-
listic Leveraging Theory and Its Appropriate Role in Antitrust Law,
Catholic University Law Review, Article 6 Volume 52 Issue 1 Fall 2002
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an cho ring: doc quyén sdang ché khong thé mdc nhién
dugc phép tao ra doc quyén kinh t€ va di nhién né ciing
khong dugc xem la mot cong cu, don bdy hgp phdp dé
cdn tré canh tranh hodc logi bé déi thit canh tranh? .

LY THUYET DON BAY VA HANH VI
BAN KEM TRONG HOP DONG
CHUYEN GIAO QUYEN SG HOU TRi
TUE

Quyén s6 hitu tri tué dugc xem nhu 12 mot don bdy
hiéu quéa dé chu s6 hitu dat dugc stic manh thi trudng.
Duéi goc do ctia phap luét canh tranh ly thuyét vé don
bdy dugc sti dung d€1y giai cho cc trudng hop doanh
nghiép lam dung stic manh thj trudng (doc quyén)
¢6 dugc tit quyén s& hiiu tri tué d€ gay han ché canh
tranh.

Duéi goc do kinh té, dinh nghia theo cich phd bién
nhét, ngan gon nhét thi don bdy kinh doanh 1a sy phan
tich méi quan hé gitia chi phi ¢6 dinh va chi phi bién
d6i. Don bdy kinh doanh cao nhit khi cong ty c6 ty
1¢ chi phi hoat dong c6 dinh so véi chi phi hoat dong
bién d6i cao. Diéu nay c6 nghia 1a cdng ty dang st
dung nhiéu tai san ¢4 dinh hon trong hoat dong cua
minh. Ngugc lai, don bdy kinh doanh thdp nhat khi
cdng ty c6 ty 1é chi phi hoat dong c6 dinh so véi chi
phi hoat dong bién ddi la thap.

Mot ty 1é don bdy kinh doanh cao ¢6 thé tao ra dugc
lgi ich rét 16n cho céc cong ty. Ty 1é don bdy kinh
doanh cao ¢6 thé giup doanh nghiép tao ra nhiéu tién
hon tit méi doanh s6 ting thém néu viéc ban mot san
phdm tang thém doé khong lam gia ting chi phi san
xudt.

Theo cach ly giai nhu trén, thi hanh vi ban kém ctia
doanh nghiép sé gitip doanh nghiép gia ting dugc lgi
nhuan bién té€ ¢ dong thoi ciing lam cho thu nhap ting
1én.

D6 chinh la Iy lo ma céc cht s6 hitu quyén sé hitu
tri tué (sang ché) thuodng hay thuc hién hanh vi ban
kém hang héa khéc v6i hang hoa chia dung quyén s&
hitu tri tué. Boi 16, doanh nghiép c6 thé san xuit ra
san phdm ban kém nay ma khong lam gia ting chi phi
(hodc rat thap) hodc thong qua su doc quyén, thiét yéu
clia san phdm tht nhdt budc khich hang phai chép

4Thong tin dugc cong b tai trang: https://supreme justia.com/c
ases/federal/us/334/100/#105 truy cap ngay 02/3/2019

€Lgi nhudn bién té (profit margin), con goi bién lgi nhudn la chi
tiéu dugc tinh todn bdng cdch ldy ldi rong chia cho doanh thu. Chi s6
nay cho biét méi dong doanh thu thu vé tao ra digc bao nhiéu dong
lgi nhudn. hay néi cdch khdc, lgi nhudn bién t€la loi nhudn tang thém
khi bdn dugc thém mot sdn phdm. Bién lgi nhudn la mot chi s6 rdt
hitu ich khi tién hanh so sénh cdc doanh nghiép trong cing mot nganh.
Doanh nghiép nao cé bién lgi nhudn cao hon chiing té doanh nghiép dé
6 1ai hon va kiém sodt chi phi hiéu qua hon so vdi d6i thit canh tranh.
Nguyén Vin Ngoc, T dién Kinh t& hoc, Dai hoc Kinh t€ Qudc dan

nhén san phdm thi hai bt ké chit lugng va gid thanh.
Diéu do sé giup cho lgi nhuén ctia ho dugc tang cao
ciing nhu x4y dung dugc lgi thé canh tranh so véi cac
d6i tha.

Cé thé ly gidi diéu nay thong qua vi du ctia mot nha
san xudt phdn mém nhu Microsoft. Theo d6, phanlén
chi phi trong cdu truc chi phi cia cong ty nay la chi
phi c6 dinh va dugc gidi han d€ phuc vu cho viéc phét
trién san phdm va chi phi marketing. Du hang nay
ban mot hay 10 triéu ban copy phan mém Windows
phién ban md&i nhét thi vé co ban chi phi cta ho van
khong thay ddi. Do d6, mot khi cong ty ban dugce s6
lugng phan mém du débu dap chi phi c6 dinh, ci méi
d6 la ting thém trong doanh s6 ban hang gan nhu sé
dugc chuyén hét thanh lgi nhuén bién té. Tuy nhién,
dudi goc do ctia phap luat canh tranh, hanh vi giap gia
tang lgi nhuén bién t€ d6 c6 kha ning ngén can nguoi
tiéu dung kha ning lya chon san phdm dong thoi sé
loai bo déi tha canh tranh trén thi trudng san phim
ban kem. Trong trudng hop nay, viéc st dung don bdy
cong nghé nhu trén c6 nguy co tré thanh hanh vi vi
pham phép luét canh tranh.

Quan diém vé stt dung Ly thuyét don bdy dé dinh
gid hanh vi vi pham phép luat canh tranh dugc thiia
nhan dau tién vao ndm 1943 bdi quyét dinh ctia Toa
an Hoa Ky trong vu viéc United States v. Griffith. Tuy
nhién, phai dén vu Berkey Photo,cac khia canh lién
quan dén viéc st dung Ly thuyét don bdy dé€ giai thich
cho hanh vi ban kém hang héa lién quan dén quyén
st hiiu tri tué mdi duge lam r6.Theo d6 ,Toa an da
dua ra cac cdo budc lién quan dén hanh vi lam dung
su doc quyén cua cong ty Kodak v6i nhan dinh nhu
mot don bdy nham maé rong sy doc quyén do, gay han
ché canh tranh. B&i l&, “khong thé sit dung siic manh
doc quyén trén thi trudng san pham thit nhdt nhu mot
don bdy dé dat dugc sy doc quyén trén thi trudng thit
hai®”. Cong ty Berkey- mot cong ty nhé trong nganh
cdng nghiép mdy anh da dua ra vu kién chong lai déi
tht canh tranh ctia n6 - cong ty Kodak. N6 da dua ra
cdo budc ring cong ty Kodak da st dung stic manh thi
trudng ctia minh trén thi trudng phim chup, gidy mau
va mdy anh d€ dat dugc lgi thé trén thi trudng trang
roi phim va céc dich vu di kém. Béi vi, d6i v6i dong
may anh 110 "Pocket Instamatic” thi chi ¢6 phim cu¢n
dugc san xudt bdi cong ty Kodak méi tuong thich. Do
do, nganh céng nghiép trang roi anh doc lap khong co
kha nang canh tranh trti khi ho mua cc sin phdm nay
tit Kodak va nhan dugc sy dao tao, hd trg tii ho.
Trong vu viéc trén, Toa an khong truc tiép trd 16i cho
cau hoi liéu cong ty Kodak co sti dung don bdy doc
quyén hay khong nhung vin khéng dinh ring hanh vi
ctia Kodak 1a vi pham & ao lu4t Sherman khi stt dung
su doc quyén dé xay dung stic manh doc quyén mdi.
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Hon nita, hanh vi cia Kodak cting vi pham khi lam
dung vi tri doc quyén ctia minh d¢€ dat dugc lgi thé
canh tranh trén thi trudng sin phdm thd hai thong
qua cac rang budc ban kém.

Phén quyét cia Toa an trong vu viéc Berkey Photo' da
tao ra cdc quan diém tréi chiéu lién quan dén viéc van
dung Ly thuyét don bdy dé€ danh gid tinh bat hgp phap
ctia mot hanh vi cu thé>. Duéi gc d kinh té thi nha
kinh t€ hoc ndi tiéng ctia Dai hoc Chicago da chi trich
viéc stt dung Ly thuyét don bdy dé xem xét, ngin cdm
d6i véi hanh vi ban kem boi 16 8 “mot cong ty c6 siic
manh doc quyén co thé thu Igi tir thi trudng chinh ciia
ho, thi trudng thit hai hodc két hop cd hai”'. Béi vi
trén thuc t€, ngoai nhiing nguy co anh hudng xau dén
modi trudng canh tranh thi thoa thuén ban kém doi luc
cling c6 nhiing tdc dong tich cyc dén canh tranh:

(i) D6 la mot trong nhiing cach thic d€ doanh nghiép
thuc hién hanh vi phan biét gid nham tang thém lgi
ich cho khach hang. Theo d6, thong qua viéc dinh gia
san phdm dugc ban kém thip (thdm chi bang 0) nhu
mot cach danh cho nhiing khach hang théan thiét, tiém
ning mot lgi ich nhat dinh khi ho chon mua san phim
chinh ctia doanh nghiép.

(ii) Thong qua hanh vi ban kém sé tao ra co hoi gia
nhép thi trudng cho san phim dugc ban kém déc biét
14 trong trudng hop thi trudng gia nhap sin phim
dugc ban kém cé rao can 16n. D6 chinh 1a co ché dé
giup cac déi tha canh tranh theo chiéu doc dé dang
gia nhap thi trudng hon thong qua hanh vi ban kém
san phdm ctia minh v6i mot sdn phdm néi tiéng da
dugc nguoi tiéu dung chip nhén.

(iii) Bdn kém ciing 13 mét trong nhiing phuong thiic
hitu hiéu d€ dam bao chét lugng ctia hang hoa, dich
vu béng cach ddm béo nhiing yéu t6 nho nhét trong
khéiu nguyén liéu hodc cong nghé t6t nhét trong khau
cung ung dich vu. Do d6, d6i v6i nhung hoat dong
¢4 yéu ciu cao d6i véi sy dong bo dé dam bao chit
lugng hang héa hodc dich vu cung ting (nhu hinh thiic
nhugng quyén thuong mai) thi ban kem lai la hanh vi
mang lai 1gi ich cho tit ca cac bén dic biét 1a khach
hang khi ho dugc tiép cin cac san phdm, dich vu &
nhiéu noi khac nhau v6i mét muic gia va chat lugng
déng nhat".

(iv) Duédi goc d6 dam bao quyén cho chu s& hitu
quyén s6 hitu trf tué, hanh vi ban kém 1a co s& cho
phép cht s¢ hitu quyén sé hiiu tri tué gia ting lgi

f Jennifer M. Clarke-Smith. The Development of the Monopo-
listic Leveraging Theory and Its Appropriate Role in Antitrust Law,
Catholic University Law Review, Article 6, Volume 52, Issue 1, 2002,
p. 15.

8 Eun K. Chang. Expanding Definition of Monopoly Leveraging.
University of Miami Business. Law Review, 2009 p. 22.

" Quan diém nay dugc Toa An t8i cao cong nhan trong an 1¢ Illi-
nois Tool Work Inc. v. Independent Ink, Inc

265

nhuén duya trén cac phat minh, siang ché ctia minh
trong trudng hgp do6 1a mot day chuyén cong nghé can
su dong bo va thong nh4t®.

Diéu nay da dugc thiia nhin thong qua phan quyét
cta Toa an trong vu viéc Kerasotes Michigan Theatres
v. National Amusements, Inc,. Thong qua phan quyét
clia minh, Toa an khing dinh i : ddc quyén ciia mot chii
thé & thi trudng sdn phdm thit nhdt sé khong gdy han ché
canh tranh trén thi trudng sdn phdm thii hai néu chii
thé d6 khong cé dugc vi tri thdng linh trén thi trudng
san phdm thit hai'. Hay néi cach khac, lac nay don
bdy doc quyén dugc thita nhin ton tai nhu 13 quyén
hop phap ctia cht thé nhdm thu héi lai cdc chi phi dau
tu da bo ra cho hoat dong nghién ctiu, sing tao ciing
nhu sy dong bo cta san phdm, cdng nghé. Do do,
n6 phai dugc danh gid riéng biét, doc lap, khong lién
quan dén quy dinh cua Pao luat Sherman. Tuy nhién,
sau d6 Toa an Toi cao da bai bo quyét dinh trude dé
ctia Toa an cip dudi. Boi I¢, viéc lam dung stic manh
thi trudng c6 dugc nhdm tao dungl¢i thé canh tranh
& thi truong thi hai sé khién cho san phdm ban kém
van dugc tiéu thu cho dit n6 kém chit lugng. Viéc d6
€ phd v3 sy canh tranh lanh manh va n6 vi pham Pao
luat Sherman.

Hay ndi cach khéc, d€ danh gia tinh bat hgp phép cta
thoa thuan bdn kém. Toa An phai st dung nguyén tic
can bang hop ly (The rule of reason) thay vi nguyén tac
vi pham mdc nhién (Perse). Theo d6 mét thoa thuin
ban kém sé bi xem 14 vi pham khi n6 thoéa man ca 4
tiéu chi sau day:

(i) Hai san phdm d6 khong c6 lién quan dén nhau;
(ii) Hop dong ban c6 quy dinh: mot san phdm (san
phdm chinh) chi dugc ban khi mua mdt san phim
khéc (san phdm kém theo);

(iii) Chu thé thuyc hién hanh vi c6 dt stic manh kinh
t&€ d€ bat budc bén mua phai chdp nhén thoa thuan do;
(iv) Gay anh hudng nghiém trong dén hoat dong
thuong mai giita cac tiéu bang”’.

Quan diém nay dugc khéng dinh trong vu viéc East-
man Kodak Co. v.
nguyén don cho ring cong ty Kodak da lam dung vi tri

Image Technical Services, Inc,

thonglinh ctia minh trén thi trudng san xudt phu ting
thay thé ctia mdy photocopy d€ gianh 14y vi tri thong
linh trén thi trudng stia chiia may photocopyl. Theo
d6, Kodak la chu thé chiém 80-95% thi phan trén thi
truong phu ting thay thé cho may in, méay photocopy
chi dong y cung cdp céc phuy tung thay thé kém theo
cho nhiing khach hang mua mdy in/ photocopy ctia
minh d3 loai bd stic canh tranh ctia cha thé khéc, diéu

! Eun K. Chang. Expanding Definition of Monopoly Leveraging.
University of Miami Business. Law Review, 2009, p. 35.

I Thong tin dugc ding tai trén trang https://www.law.cornell.edu
/supct/html/90-1029.Z0.html truy cap ngay 02/3/2019
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do6 da gay anh hudng nghiém trong dén hoat dong
thuong mai ciing nhu mdi trudng canh tranh.

Do db, Toa 4n T6i cao da két luan hanh vi ctia Kodak
la vi pham phép luat khi da thoa man da 4 tiéu chi noi
trén bat chdp cdc vién dan vé tinh thong nhat ctia cong
nghé dugc dua ra tit phia Kodak.

Gén day, quan diém nay mét l4n niia dugc khéng dinh
trong vu viéc United States v. Microsoft Corp, Toa 4n
da chira r‘éngk : Microsoft da tan dung stic manh ctia
minh trén thj trudng hé diéu hanh Windows (don bdy
doc quyén cong nghé) dé gia ting thi phan ctia minh
trén thi trudng cung cip trinh duyét web va hanh vi
d6 da vi pham muc 2 clia Dao Luét Sherman®. Cu thé,
Microsoft da tich hgp trinh duyét Internet Explorer
(IE) vao hé diéu hanh Windows 95 dong thai loai bo
loai bo tién ich ”JAdd / Remove” ra khoi hé diéu hanh
lién quan dén trinh duyét.

Mic du Microsoft bién minh ri‘mg1 “trinh duyét la mot
phdn bd sung dviong nhién ciia hé diéu hanh, béivi chiic
ndng ctia né tuong ty nhu cdch ma hé diéu hanh thu
thdp va luu trii thong tin”; “né (IE) cho phép cdc nha
viét phdn mém c6 thé truy cdp vao cdc tép (file)...va cdc
tinh néing cé thé si: dung két hap véi cdc trang Web”>.

Tuy nhién, Toa 4n da bac bo bién minh ctia Microsoft
bai 1 hanh vi tich hgp néu trén da ngin can cic nha
san xudt trinh duyét tham gia vao thi trudng vi thuc
té hé diéu hanh Windows ctia Microsoft dugc trang
bi cho khoang 95% may tinh c4 nhén trén thé gisi™.
Do d6, Toa an cho rang” hanh vi cia Microsoft trong
truong hop trén lalam dung vi tri doc quyén ctia minh
trén thi trudng hé diéu hanh Windows dé gianh dat
dugc vi tri doc quyén trén thi trudng trinh duyét Web
va diéu d6 d vi pham muc 2 ctia Pao Luét Sherman®.
Tuy nhién, trén thuc té, viéc van dung ly thuyét don
béy d€ xem xét mot thoa thuén, hanh vi ban kém c6
vi pham phdp luét canh tranh hay khéng khong phai
14 diéu don gian, dé dang.

Ciing lién quan dén van dung ly thuyét don béy, trong
vuviéc Virgin Atlantic Airways, Ltd. v. British Airways
PLC Toda an T6i cao da dua ra quan diém rang® “khong

KJennifer M. Clarke-Smith. The Development of the Monopo-
listic Leveraging Theory and Its Appropriate Role in Antitrust Law,
Catholic University Law Review, Article 6 Volume 52 Issue 1 Fall 2002
p. 12.

ennifer M. Clarke-Smith. The Development of the Monopo-
listic Leveraging Theory and Its Appropriate Role in Antitrust Law,
Catholic University Law Review, Article 6 Volume 52 Issue 1 Fall 2002
footnote 94.

™ Xem thém tai dia chi: http://europa.eu/rapid/press-release_IP-
04-382_en.htm?locale=en truy cp ngay 03/11/2018

" Jennifer M. Clarke-Smith. The Development of the Monopo-
listic Leveraging Theory and Its Appropriate Role in Antitrust Law,
Catholic University Law Review, Article 6 Volume 52 Issue 1 Fall 2002
footnote 95.

© Jennifer M. Clarke-Smith. The Development of the Monopo-
listic Leveraging Theory and Its Appropriate Role in Antitrust Law,
Catholic University Law Review, Article 6 Volume 52 Issue 1 Fall 2002
p. 15.

thé xem xét hanh vi lam dung vi tri thong linh, vi tri doc
quyén mot cdch doc ldp theo ly thuyét don bdy dé két
lugn rang hanh vi dé la vi pham mdc nhién (Per se) ma
doi héi phdi chitng minh dugc méi de doa, nguy hiém
ctia né doi vdi moi trudng canh tranh®. Theo d6, mot
hanh vi bj xem la lam dung vi tri dc quyén vi pham
Pao Luit Sherman khi né thoa mén 3 tiéu chi:

(1) Chu thé thyc hién hanh vi ¢6 vi tri doc quyén

(2) St dung stic manh doc quyén do dé dat dugc lgi
thé canh tranh trén mot thi trudng khac

(3) Hanh vi gay han ché canh tranhP >,

Cu thé trong vu viéc néu trén, British Airways bi cdo
budc da vi pham muc 1 va muc 2 Pao Luat Sherman?
vidé c6 hanh viloai bo d6i tha canh tranh (Virgin) khi
da cung bat tay v6i cac dai ly du lich, cdc cong ty van
chuyén hanh khdch nhdm can tré n6 luc mé duong
bay tit Hoa ky di Anh ctia Virgin®°. Tuy nhién, Toa 4n
cho rang Virgin da khong chiing minh dugc British
Airways c6 vi tri ddc quyén trong viéc khai thac duong
bay nay ciing nhu khong xac dinh dugc thi trudng
khéc ma British Airways dang c6 ging gianh ldy lgi
thé canh tranh. Do véy, Toa an di bac cdo budc néu
trén ctia Virgin".

No6i tom lai, dudi goc d6 kinh té, viéc cht s& hiiu st
dung vi tri ddc quyén c6 dugc bsi phap luit s¢ hiu
tri tué nhu mot don bdy nhim dat dugc lgi thé canh
tranh & mot thi trudng khac la hanh vi hgp phap tru
truong hop diéu d6 tao nén hanh vi ban kém vi pham
phap ludt canh tranh®.

KET QUA NGHIEN CUU

V6i ndi dung dugc trinh bay, bai nghién ctiu da chira
dugc sy cin thiét phai van dung cac hoc thuyét kinh té&
nhdm dénh gia hanh vi vi pham phdp luat canh tranh
ctia cha s6 hitu quyén s6 hitu tri tué. Cu thé la ly
thuyét don bdy d6i v6i hanh vi ban kéem. Déng thoi
ciing chi ra sy khéc biét gitta muc tiéu kinh té khi chdp
nhén viéc st dung don bdy nhu mot 1gi thé canh tranh
ctia chu thé véi muc tiéu ctia phép luit khi huéng dén
dam bao méi trudng canh tranh, quyén va lgi ich hgp
phép ctia chti thé thit ba. Véy nén, duédi goc do phap
luat, viéc sti dung don bdy nhu mot cdng cu bién minh
cho hanh vi ban kém sé bi ngan cdm néu hanh vi d6
géy ra tdc dong han ché canh tranh trén thi truong.

P Jennifer M. Clarke-Smith. The Development of the Monopo-
listic Leveraging Theory and Its Appropriate Role in Antitrust Law,
Catholic University Law Review, Article 6 Volume 52 Issue 1 Fall 2002
footnote 105.

4 Jennifer M. Clarke-Smith. The Development of the Monopo-
listic Leveraging Theory and Its Appropriate Role in Antitrust Law,
Catholic University Law Review, Article 6 Volume 52 Issue 1 Fall 2002
p. 103.

" Mot trong nhiing yéu t6 dé xdc dinh siic manh thj trudng déng
ké ctia doanh nghiép 1a: ... Quyén s hitu, quyén sii dung doi tuong
quyén sé hiiu tri ” Diéu 26, Luat Canh tranh 2018
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THAO LUAN

Thong qua noi dung trinh bay, tac gia da chi ré sy can
thiét phai van dung cac hoc thuyét kinh t€ nhim danh
gid tinh vi pham phap luat canh tranh d6i véi viéc thuc
thi quyén s& hiiu tri tué ctia cha s6 hitu. Tuy nhién,
viéc nay khong chi diing lai d6i v6i Ly thuyét don bdy
va hanh vi ban kém ma con d6i véi cac ly thuyét khac
(Ly thuyét gia tang chi phi cho d6i tht canh tranh, Ly
thuyét di€u kién thiét yéu...). Do do, day la van dé
mé6i cin c6 nhiéu nghién ctiu, thao luin thém.

KET LUAN

Trong hoat dong kinh doanh, don bdy dugc doanh
nghiép st dung va ly gidi cho trudng hgp c6 mot sy
gia ting rit nho vé chi phi d€ c6 dugc mot sy gia ting
khd 16n vé doanh thu va lgi nhuén. Duéi goc d6 canh
tranh, ly thuyét don bdy dugc st dung dé€ giai thich
cho truong hop cic doanh nghiép c6 xu hudng su
dung lgi thé canh tranh ctia minh trén thi trudng ctia
mot sin ph&m A nhu mot don bay dé dat dugc lgi thé
canh tranh trén thi trudng san phdm B.

V6i cac 1gi thé c6 dugc tit quyén s6 hitu tri tué, chu
s& hiiu sé c6 dugc stic manh thi trudng thdm chi la sy
doc quyén déi v6i san phdm. DE t6i da hoa lgi nhuén
ciing nhu khai thac triét d€ cac 1¢i thé ma doc quyén
s6 hitu tri tué mang lai, chti s& hiiu sé stt dung quyén
6 hitu tri tué nhu mot don bdy dé€ yéu ciu chu thé
nhan chuyén giao quyén s hiiu tri tué phai mua cac
hang hoéa khic kém theo néu mudn duge chuyén giao
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cong nghé hodc cdc san phim chita dung quyén s&
hitu tri tué. Hanh vi d6 tao nén hanh vi ban kém hodc
chuyén giao cé goi trong hgp dong chuyén giao, diéu
d6 sé bi ngan cdm néu no gay han ché canh tranh hodc
c6 kha néng gay tdc dong han ché canh tranh trén thi
trudng®.

XUNG POT LO1 iCH

Tac gia xin cam doan ring khong c6 bat ki xung dot
loi ich nao trong céng bo bai bao.

PONG GOP CUA CAC TAC GIA
Tac gia chju trach nhiém toan bo d6i v6i ndi dung toan
bai béo.
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ABSTRACT
The exclusive essence and importance of intellectual property rights in production and business
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for the transfer. Monopoly leveraging is defined as the use of monopoly power in one market as
leverage to obtain a competitive advantage in a second market. From the perspective of compe-
tition law, the theory of leverage is used to explain the cases of businesses abusing market power
(monopoly) obtained from intellectual property rights to limit competition. This paper addresses
the utilization of monopoly leverage theory to explain the owepractices of tying arrangement in
intellectual property rights transfer contracts.
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	(i) Đặc điểm ngành nghề kinh doanh:
	(ii) Quy mô doanh nghiệp:
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